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January 23, 2003

TO: 
All MFH Loan Officers, USDA Rural Development, California

SUBJECT:
Evaluating the Legal Sufficiency of Organizational Documents
Multi-Family Housing (MFH) Programs

When processing many Rural Rental Housing (RRH) and Farm Labor Housing (FLH) loan making and servicing actions, USDA is required to evaluate whether an organization meets the requirements of State law and MFH regulations.  In some cases, OGC review is sought as part of this evaluation.  For example, this may occur in FLH loan processing, under RD Instruction 1944-D, §1944.1970(f).  Likewise, it may happen in connection with changes in organizational membership, under RD Instruction 1965-B, §1965.63, or transfers and assumptions, under §1965.65.

However, under California State law, evaluating organizational sufficiency is typically a straightforward matter, and the guidance of OGC is consistent.  This memo establishes standard OGC-approved guidelines for evaluating the sufficiency of organizational documents in loan making and servicing on RRH and FLH loans.  Loan officers may use these guidelines and thus will eliminate the need to submit files via the State Office to OGC, and thereby speed loan processing.  

The advice provided in this memo is applicable to routine situations.  If an unusual organizational structure (e.g., a cooperative) is in question, or if other unusual circumstances or special conditions are noted, the case file is to be sent to the MFH Section in the State Office, and we will seek supplemental advice from OGC.

In order to evaluate an organization’s legal sufficiency, the documents listed in Exhibit A should be obtained and reviewed.  This review should include the following steps:

For all organization types across all MFH programs:

1. Name.  Be sure that name used in MFH loan and security instruments matches exactly the legal name in the official organizational documents.  

2. Good standing.  If the organization is a limited partnership, limited liability corporation, regular corporation, or nonprofit, verify it is in good standing (“active”) by doing a search on the California Secretary of State web site:  http://kepler.ss.ca.gov/list.html
 

3. Term.  Review the organizational documents to verify that the term of the organization’s existence extends beyond the full term of any existing or proposed USDA loan.  

4. Unusual provisions.  In reviewing the organization documents, if what appear to be unusual or unacceptable provisions are noted, these should be clarified.  If the applicant/borrower or their attorney cannot provide sufficient clarification, please consult the MFH Program Section.  If necessary, OGC’s assistance will be sought.  

For FLH loans and grants:

a. Nonprofit organizations.  RD Instruction 1944-D, §1944.153 contains requirements that nonprofit FLH borrowers and grantees be broad-based and have community membership.  This should be verified.  

b. Limited partnerships.  RD Instruction 1944-D, §1944.157(a)(1) allows a limited partnership to be a FLH borrower only if it has one general partner and that one general partner is a nonprofit entity.  Verify that the general partner is in fact a nonprofit entity by obtaining a complete set of nonprofit organizational documents on the general partner.  Note however that there is no requirement that the nonprofit general partner meet all of the broad-based criteria that apply to nonprofit corporation borrowers.  

For RRH loans:

a. Limited partnerships.  RD Instruction 1944-E, §1944.211(a)(13) contains several special eligibility requirements for limited partnership – e.g., that the general partner(s) must have at least a 5% interest in residuals or refinancing proceeds.  Since all partnership borrowers are required to sign Form RD 1944-34, “Loan Agreement”, and since ¶¶6.d and 6.e(3) of the Loan Agreement contain these requirements, it is not necessary for the limited partnership agreement to contain these special requirements.  

b. Nonprofit corporations.  RD Instruction 1944-E, §1944.211(a)(10) contains special requirements that nonprofits have community membership.  This should be verified.  (Note that there is one exception to this – nonprofits need not be broadly-based if they are seeking to purchase existing MFH properties that have applied for prepayment – per §1944.211(a)(11) and RD Instruction 1965-B, §1965.216(c).)

If you have any questions, please contact the MFH Program Section.

JEFFREY D. DEISS

Multi-Family Housing Program Director

Attachments

Exhibit A.  List of Required MFH Organizational Information and Documents

The following information is required to verify organizational sufficiency for MFH programs:

General Partnerships:

1. Taxpayer Identification Number.  If a TID is not immediately available, this must be provided prior to closing the transaction.

2. Attorney letter.  A letter from the organization’s attorney stating that the organization is legally constituted and in good standing to do business in California.

3. General Partnership Agreement – with any revisions up to the present.

4. List of all partners (name, address, and percent interest).

Limited Partnerships:

1. Taxpayer Identification Number.  If a TID is not immediately available, this must be provided prior to closing the transaction.

2. Attorney letter.  A letter from the organization’s attorney stating that the organization is legally constituted and in good standing to do business in California.

3. Limited Partnership Agreement – with any revisions up to the present.

4. Secretary of State filings – Form LP-1, “Certificate of Limited Partnership” (or Form LP-10, “Certificate of Restated Limited Partnership”) and any subsequent Form LP-2’s, “Amendment to Certificate of Limited Partnerships” – with filing stamp.

5. List of all partners (name, address, and percent interest).

6. Complete organizational information on General Partner(s).  For example, if the General Partner is a nonprofit, all of the documents listed below for nonprofits should be provided on the GP.  

Limited Liability Corporations:

1. Taxpayer Identification Number.  If a TID is not immediately available, this must be provided prior to closing the transaction.

2. Attorney letter.  A letter from the organization’s attorney stating that the organization is legally constituted and in good standing to do business in California.

3. Articles of Organization – with any revisions up to the present.

4. Operating Agreement – with any revisions up to the present.

5. Secretary of State filings – Form LLC-1, “Articles of Organization” and most recent Form LLC-12, “Statement of Information” – with filing stamp.

6. List of all shareholders (name, address, and percent interest).

7. For Manager-managed LLC’s only:  Complete organizational information on Manager.  (This is not required if the LLC is owner-managed.)

For-Profit Corporations:

1. Taxpayer Identification Number.  If a TID is not immediately available, this must be provided prior to closing the transaction.

2. Attorney letter.  A letter from the organization’s attorney stating that the organization is legally constituted and in good standing to do business in California.

3. Articles of Incorporation – with any revisions up to the present.

4. By-Laws – with any revisions up to the present.

5. Secretary of State filings – Most recent Form SI-200, “Statement of Information (Domestic Stock Corporation)” – with filing stamp.

6. List of all shareholders (name, address, and percent interest).

Nonprofit Corporations:

1. Taxpayer Identification Number.  If a TID is not immediately available, this must be provided prior to closing the transaction.

2. Attorney letter.  A letter from the organization’s attorney stating that the organization is legally constituted and in good standing to do business in California.

3. Articles of Incorporation – with any revisions up to the present.

4. By-Laws – with any revisions up to the present.

7. Secretary of State filings – Most recent Form SI-100, “Statement of Information (Domestic Nonprofit Corporation)” – with filing stamp.

5. List of members necessary to establish broad-based membership (if required).

6. IRS letter documenting 501(c)(3) or 501(c)(4) status

Public Bodies and Tribes:

1. Taxpayer Identification Number.  If a TID is not immediately available, this must be provided prior to closing the transaction.

2. Attorney letter.  A letter from the organization’s attorney stating that the organization is legally constituted and in good standing to do business in California.  This letter should state the public body’s full legal name.  

Exhibit B.  Matrix Showing Required MFH Organizational Information and Documents

	
	General Partnership
	Limited Partnership
	Limited Liability Corporation
	Corporation
	Nonprofit
	Public Body

	Taxpayer Identification Number *
	Yes
	Yes
	Yes
	Yes
	Yes
	Yes

	Attorney Letter of Legal Sufficiency **
	Yes
	Yes
	Yes
	Yes
	Yes
	Yes

	Organization Charter or Agreement
	Yes – Partnership Agreement
	Yes – 

Limited Partnership Agreement
	Yes – 

Articles of Organization
	Yes – 

Articles of Incorporation
	Yes – 

Articles of Incorporation
	No

	By-Laws
	No
	No
	Yes – Operating Agreement
	Yes – 

By-Laws
	Yes – 

By-Laws 
	No

	Secretary of State filing
	No
	Yes – 

LP-1 (or LP-10) and any subsequent LP-2’s
	Yes – 

LLC-1 and most recent

LLC-12
	Yes – 

Most recent

SI-200
	Yes – 

Most recent

SI-100
	No

	List of all members

(Name, Address, and % Share)
	Yes
	Yes
	Yes
	Yes
	Only when necessary to establish broad-based membership
	No

	Special
	No
	Complete organizational information on General Partner(s)
	Complete organizational information on Manager, if Manager-managed LLC
	No
	Evidence of 501(c)(3) or (4) status under the Internal Revenue Code
	No


* 
If a TID is not immediately available, this must be provided prior to closing the transaction.  

**  A letter from the organization’s attorney stating that the organization is legally constituted and in good standing to do business in California.  




USDA Rural Development is an equal opportunity Lender, Provider and Employer.

Complaints of discrimination should be sent to:

USDA Director, Office of Civil Rights, Washington, D.C.  20250
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