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March 24, 2004
           TO: 
All MFH Loan Specialists

USDA Rural Development, California

SUBJECT:
Recapturing Unused Rental Assistance (RA)
Multi-Family Housing (MFH) Programs

The facts, the need, the penalties, and the consequences

Section 521 Rental Assistance (RA) is our agency’s greatest tool in providing affordable housing to low income rural residents and assuring the long-term viability of USDA-financed rental projects.  However, there is not enough RA to go around.  In California, we have only enough RA to cover about 60% of our rental units.  

Over the past few years, thanks to your diligent efforts, we have made great progress in reducing California’s unused RA percentage to a level below the national average.  Nevertheless, unused RA continues to present in our portfolio.

Having unused RA hurts the MFH tenants who could qualify for it but are not receiving it.  It represents available funding not being used to support the viability of USDA-financed projects.  Furthermore, the MFH program as a whole is hurt by the ongoing presence of unused RA.  A major reason that USDA is unable obtain an increased allotment of RA nationwide is the large number of RA units presently in existence that are either unused or under-utilized.  

The law

On March 6, 2001, the Office of General Counsel in Washington, D.C. issued an opinion letter to the National RHS staff, stating:

“We are of the opinion that the Agency can require the borrower of properties with unused RA to permit the transfer of this unused RA to properties needing RA.  Section 521(d)(2) of Title V of the Housing Action of 1949 reads as follows:  ‘The Secretary shall transfer rental assistance contract authority under this section from projects where such authority is unused after initial rentup and not needed because of a lack of eligible tenants in the area to projects where such authority is needed.’”
RD Instruction 1930-C, Exhibit E, ¶ XV.B.5. authorizes the State Director to transfer unused RA without the borrower’s request when it is not being used.  We know that this provision is enforceable, and it has been upheld by the National Appeals Division.

Therefore, the following steps should be taken immediately to recapture unused RA:

Identify unused RA to be recaptured

The MFIS “Occupancy Trend” (PRJS4200) report gives an accurate picture of projects with unused RA during the last 12 months.  Run this report for all of the projects in your jurisdiction for a period equal to the last 12 months.  Examine the report’s “Unused RA Units” information for each project.  
Any project that has continuously had at least two or more units of unused RA during every one of the last 12 months should be identified.  Based on this review, determine the least number of unused RA units associated with the project over the last 12 months.  Our goal will be to recapture 100% of these unused RA units, minus one.  (In accordance with RD Instruction 1930-C, Exhibit E, ¶ XV.B.5.c., we are required to allow borrowers to maintain at least one unit of unused RA.)  For example, if over the last 12 months a project has always had between 3 and 6 unused RA units, USDA would seek to recapture 2 RA units – i.e., 3 (the least number of unused RA units) minus 1 (the most unused RA a borrower must be allowed to retain).

During this process and in the future, please run the MFIS report every month to assess progress in reducing unused RA.  (This is the same report that the National Office uses to evaluate our state’s success.)  

We are now at the stage we have been working toward in our unused RA recapture initiative.  In past years we sought to recapture only 24-month-unused RA, then 18-month-unused RA, and finally, beginning last year, 12-month-unused RA.  We are now at the threshold specified in USDA regulations, which is where the initiative will be maintained.  
Actions to recapture unused RA:

1. The attached guide letter (Exhibit A), or something similar, will be sent to the borrowers and management agents of projects with 12-month-unused RA units.  Please send this initial letter by April 30, 2004.  In most cases we expect the projects to be cooperative with this effort, particularly when the facts, the need, the consequences, and the law explained above is set forth.

2. Borrowers will be given 15 days to respond. If they do not respond, continue to step 3.  If they respond and indicate they are willing to relinquish their unused RA, continue to step 4 below.  If they indicate that they wish to shift the RA to another project under their control, or if they will begin using the unused RA in their current project, they will be given 30 days to do so.  However, if this is not accomplished in 30 days, continue to step 3.  

3. The borrower should be sent the attached guide letter (Exhibit B), or something similar, explaining that the unused RA will be transferred pursuant to the State Director’s authority outlined above within 30 days.  The letter will provide review rights only.  We do not anticipate any appeals arising out of this process since USDA’s statutory authority is clear and the need is so compelling.

4. Once the 30-day appeal rights period passes, a transfer of RA form – Form RD 1944-55 – should be sent to the MFH Section, and we will process the transfer of RA.   

Reallocation of the unused RA:

Recaptured RA will normally be allowed to remain within the jurisdiction it is recaptured from.  MFH loan officers effecting the recapture should propose a transfer candidate for the recaptured RA when they submit the Form RD 1944-55 to the State Office.  

The recaptured RA should be reallocated taking into account such factors as vacancy and tenant overburden.  However, when necessary, the State Office may intervene to move the RA elsewhere in order to address serious portfolio needs or to facilitate preservation servicing transactions.

State Office efforts in support of this initiative

A general appeal for cooperation and assistance is being sent out to all management agents on our e-mailing list, along with a copy of this memorandum.  If there are specific concerns or problems, we will be happy to assist you in explaining the need for and importance of these steps for the long-term viability of MFH programs.  

Tracking

In order to keep track of this initiative, please send the MFH Section a copy of each Exhibit A and B letter that you send to projects with unused RA.  

Please contact the MFH Programs Section if you have any questions.

JEFFREY D. DEISS

Multi-Family Housing Program Director

cc:  All Management Agents of USDA-Financed MFH & FLH Projects in California

Exhibit A

Dear Borrower:

Subject:  Unused Rental Assistance

Section 521 Rental Assistance (RA) is our agency’s greatest tool in providing affordable housing to low income rural residents and assuring the long-term viability of USDA-financed rental projects.  However, there is not enough RA to go around.  In California, we have only enough RA to cover about 60% of our rental units.  

Over the past few years, working together, we have made great progress in reducing California’s unused RA percentage to a level below the national average.  Nevertheless, unused RA continues to present in our portfolio.

Having unused RA hurts the MFH tenants who could qualify for it but are not receiving it.  It represents available funding not being used to support the viability of USDA-financed projects.  Furthermore, the MFH program as a whole is hurt by the ongoing presence of unused RA.  A major reason that USDA is unable obtain an increased allotment of RA nationwide is the large number of RA units presently in existence that are either unused or under-utilized.  

We have completed a review of your project’s RA use over the last 12 months.  During this time, the project has always had at least _____ units of RA that were never used.  

Therefore, we are requesting your concurrence to transfer to this RA, minus one unit of RA, to other USDA projects that have an immediate and pressing need for it.  Please indicate your agreement by completing the attached form and returning it to this office within 15 days.  

Feel free to contact me if you have any questions.

Sincerely,

USDA servicing official

Cc:
MFH Section, USDA Rural Development, Davis

Agreement to Transfer Rental Assistance

Project Name:  ______________________

Authorization is granted to transfer _____ units of Rental Assistance from this project to others USDA-financed affordable housing projects in California.  

___________________________________

_____________

Owner’s signature




Date

Exhibit B

Dear Borrower:

Subject:  Unused Rental Assistance

Section 521 Rental Assistance (RA) is our agency’s greatest tool in providing affordable housing to low income rural residents and assuring the long-term viability of USDA-financed rental projects.  However, there is not enough RA to go around.  In California, we have only enough RA to cover about 60% of our rental units.  

Over the past few years, working together, we have made great progress in reducing California’s unused RA percentage to a level below the national average.  Nevertheless, unused RA continues to present in our portfolio.

Having unused RA hurts the MFH tenants who could qualify for it but are not receiving it.  It represents available funding not being used to support the viability of USDA-financed projects.  Furthermore, the MFH program as a whole is hurt by the ongoing presence of unused RA.  A major reason that USDA is unable obtain an increased allotment of RA nationwide is the large number of RA units presently in existence that are either unused or under-utilized.  

On _______, we wrote you and requested your cooperation in transferring ____ units of RA from your project to others.  This number is based on a review of your project’s RA use over the last 12 months.  During this time, the project has always had at least this many units of RA that were never used.  

On March 6, 2001, the Office of General Counsel in Washington, D.C. issued an opinion letter to the National USDA Rural Development staff, stating:

“We are of the opinion that the Agency can require the borrower of properties with unused RA to permit the transfer of this unused RA to properties needing RA.  Section 521(d)(2) of Title V of the Housing Action of 1949 reads as follows:  ‘The Secretary shall transfer rental assistance contract authority under this section from projects where such authority is unused after initial rentup and not needed because of a lack of eligible tenants in the area to projects where such authority is needed.’”
Furthermore, RD Instruction 1930-C, Exhibit E, ¶ XV authorizes the State Director to transfer unused RA without the borrower’s request when it is not being used.  We know that this provision is enforceable and has been upheld by the National Appeals Division.

Therefore, in accordance with instructions from the California State Director, we are transferring ____ units of RA from your project to other USDA-financed affordable housing projects in the state.  

If you have any questions about this action, we would like the opportunity to explain in detail why your request has not been approved, explain any possible alternative, or provide any other information you would like.  You may bring any additional information you may have and you may bring a representative or counsel if you wish.  Please call _________ for an appointment.

Applicants and borrowers generally have a right to appeal adverse decisions, but USDA decisions based on certain reasons are not appealable.  We have determined that the reason for the decision set forth above make the decision not appealable under our regulations.  You may, however, write the Western Regional Office, National Appeals Division, 755 Parfet Street, Suite 494, Lakewood, Colorado 80215-5506, for a review of the accuracy of our finding that the decision is not appealable, postmarked no later than 30 days from the date of letter.  Please include a copy of this letter with your request for a review.

The Federal Equal Credit Opportunity Act prohibits creditors from discriminating against credit applicants on the basis of race, color, religion, national origin, sex, marital status, handicap, or age (provided that the applicant has the capacity to enter into a binding contract), because all or part of the applicant's income derives from any public assistance program or because the applicant has in good faith exercised any right under the Consumer Credit Protection Act.  The Federal agency that administers compliance with the law concerning this creditor is the Federal Trade Commission, Equal Credit Opportunity, Washington, D.C. 20580.

Sincerely,

USDA servicing official

Cc:
MFH Section, USDA Rural Development, Davis

430 G Street ● Agency 4169 ● Davis, CA 95616
Phone:  (530) 792-5800 ●  Fax:  (530) 792-5837 ● TDD:  (530) 792-5848
Committed to the future of rural communities

Rural Development is an Equal Opportunity Lender, Provider, and Employer. Complaints of discrimination should be sent to USDA, Director, Office of Civil Rights, Washington, D. C.  20250-9410
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