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The Ramblings of a Sentimental Engineer


	Those of you who are natives to Minnesota probably don’t know this, but other folks in the country actually believe that the winters here are very long and very cold.  They envision a state locked in ice where transportation is a snowmobile or a dog sled.  Little do they know that the real purpose of a snowmobile is to take up space in the garage and waste money!  Flatlanders!


This misimpression, I now know, was the result of a crafty propaganda campaign initiated 150 years ago by three Norwegian brothers from Kensington.  By the way, this is also the group that “found” the Rune Stone.   Back when, the brothers thought the State was getting a bit too crowded for their liking.  My recollection is that the population at the time was around eight.  So, they decided to start a rumor about our winters in an effort to keep unsavory types, like the Baptists, from moving in.  They also decided to spread the rumor about the Rune Stone so that people would think doubly hard about ever moving to a place inhabited by the gullible progeny of some Vikings who got themselves lost 600 years ago.  


The problem is that their secrets are out now and everybody knows that the Rune Stone is really an Egyptian tablet that depicts the lost art of earwax canning and, even worse, that the winters in Minnesota can be quite tolerable.  The good news is that this particular group of industrious Norwegians isn’t about to give up on the legacy of their ancestors.  As a result, reports are coming out of the greater Farwell/Alexandria Metroplex providing some insight and clues as to the new strategy they are devising to keep people away and, thereby, maintain their hard earned irrelevance.


First, they intend to leak a rumor that ancient Egyptians visited Minnesota 3,000 years ago after traveling across the ocean in a papyrus laundry basket.  As proof, the Egyptians left behind a tablet depicting their most cherished secret of earwax canning.  Another rumor they plan to spread is that a giant lumberjack, whose best friend was a giant blue ox, lived and traveled here at one time.  Personally, I believe this combination of rumors has a better than average chance of keeping people away from Minnesota while perpetuating an image of the State being infested with loonies.  I didn’t have the heart, however, to tell them that the lumberjack story, which works great at keeping people away from Brainard and Bemidji, had already been taken. Cheerio!  Chris





Maximum Free and Open Competition


Christopher D. English, P.E.





When reviewing Contract Documents, I tend to spend as little time as possible going over issues of a technical nature.  That is because I am not the responsible design engineer or do I ever wish to be.  Therefore, typically I will limit my review to insuring that the Contracts meet our specific needs in terms of required forms, modesty and scope of work.


In December of last year, however, I received a phone call from our National Office relating to an “inquiry” by an industry group.  The group in question was concerned about the ability for all eligible contractors and suppliers to freely and openly compete in the bidding of an RUS Contract in Minnesota.  I went back and reviewed the Contracts in question and found sufficient inconsistency therein as well as potentially restrictive language to request that the Engineer issue an Addendum.  The good news is that the Addendum was issued and the bids came in extremely favorably for both the City--and RUS as well, I might add.


Since that time, I have been keeping a closer eye on this issue to avoid getting any more egg in my face.  As you might guess, there have been a few other Contracts where similar issues have arisen.  Therefore, I thought it would be helpful to review RUS requirements for “maximum free and open competition” so that, as a team, we avoid embarrassing me again.  


The relative RUS Regulation is, §1780.70(b) and reads as follows:





“Maximum Open and Free Competition: All procurement transactions, regardless of whether by sealed bids or by negotiation and without regard to dollar value, shall be conducted in a manner that provides maximum open and free competition.  Procurement procedures shall not restrict or eliminate competition.  Examples of what are considered to be restrictive of competition include, but are not limited to: placing unreasonable requirements on firms in order for them to qualify to do business; noncompetitive practices between firms; organizational conflicts of interest; and unnecessary experience and bonding requirements.  In specifying materials, the owner and its consultant will consider all materials normally suitable for the project commensurate with sound engineering practices and project requirements.  The Agency shall consider fully any recommendation made by the owner concerning the technical design and choice of materials to be used for a facility.  If the Agency  determines 








that a design or material, other than those that were recommended, should be considered by including them in the procurement process as an acceptable design or material in the water or waste disposal facility, the Agency shall provide such owner with a comprehensive justification for such a determination.  The justification will be documented in writing.”


	


And, just like any good regulation, you can interpret it in as many ways as you wish.  However, I intend to apply the following simple and consistent process for all projects in Minnesota.





Rule #1: State Law Governs





Although RUS is a federal program, we typically follow State law if it is more restrictive than our requirements.  As such, it is my opinion that Minn. Statute 326.031 governs in the matter of substitutions.  The Statute reads as follows:





 “326.031--Specifications for Public Facilities, Use of Brand Names: Any engineer, architect, certified interior designer, or other person preparing specifications with respect to a contract for the construction of any facility for the state, or any agency or department thereof, or for any county, city, town, or school district, shall at the time of submitting such specifications to the governing body of the organization requesting the specifications, submit to such body, in writing, a list showing each item in the specifications which has been specified by brand name, unless such specifications allow for the consideration of an equal.”





Although one may disagree, my interpretation is that the consideration of “an equal” must be part of the Specification where the “brand name” product or material is named.  This is important because the Funding Agency EJCDC General Conditions and the Supplemental General Conditions provide language, under Section §6.05, which covers the federal requirements for substitutions.  


However, the State Law is more restrictive since a Contractor, reading a specification which calls out a “brand name” product that is NOT followed by “or approved equal”, may assume that this is a sole source request by the Owner.  Therefore, if “brand name” products are called out in specifications, they must then be followed by the “or approved equal” language in the Specification.  If you wish, you may also use “or approved equal in accordance with §6.05 of the General Conditions.”


(Continued on Page 3).





(Competition Continued)





different types of pipe can be bid on separate schedules to allow for differing installation requirements.  For example, suppose a storm water system is being designed with pipe sizes of 48-inches and less.  The following would be one way to bid HDPE and RCP as equivalents:





Bid Alternate ‘B’—Reinforced Concrete Pipe





RCP Pipe 48-inch               lf    800      $_________


RCP Pipe 24-inch               lf    600      $_________


Trench Profile Type 1         lf    1,400   $_________





Bid Alternate ‘C’—HDPE Pipe





HDPE Pipe 48-inch             lf    800      $_________


HDPE Pipe 24-inch             lf    600      $_________


Trench Profile Type 2         lf    1,400   $_________





etc., etc.....





Rule #6: It Means What it Means!





“Maximum free and open competition” means exactly that.  Therefore, if you are ever in doubt as to whether a contract requirement creates is restrictive, always err in favor of Rule #5. You can also call me and I can try to find a solution that meets both our needs. 


 


--------------------------(---------------------------





Shameless Self Promotion


Chris English





Please keep an eye out for the next edition of Small Flows Quarterly as I will have a paper published.  The subject is Onsite/Decentralized Wastewater Management, a subject getting a lot of attention from EPA in Washington D.C.  In fact, I recently attended a workshop in D.C. and am now officially a member of the EPA Onsite/Decentralized Wastewater Management Speakers Bureau.


In short, I am a certified expert on the proposed Guidelines for Onsite/Decentralized Wastewater Management as well as the soon to be released EPA Guidebook for Management of Decentralized Wastewater Systems.  In this role, I will be attending regional wastewater conferences or any place else they will let me in the door to try and enlighten some of you stick-in-the-mud folks about the tremendous opportunities available in this field.


The EPA has also hired a Contractor to develop a “community” based training aid as well as pamphlets and other promotional materials.  I will get this information out to you as soon as it becomes available.


--------------------------(---------------------------


Joke of the Quarter: A man had the bad habit of going off for two or three days without telling his wife.  Finally, she asked him how he would feel if he didn’t see her for two or three days.  He replied “I don’t mind.” After three days of not seeing his wife, the husband was finally able to catch a glimpse of her through his swollen eyelids.


Note: If you would like to become a subscriber of this newsletter, please email me at � HYPERLINK mailto:christopher.english@mn.usda.gov ��christopher.english@mn.usda.gov�.








An Engineering Survey


Letting me Know How to Do My Job 


By: Chris English


 


I am very interested in being able to equip, adapt, and react to the constantly changing needs of the Engineering Consulting Industry.  In an effort to determine where to spend my resources most wisely, I am asking that you complete the following questions and email it to me at � HYPERLINK mailto:christopher.english@mn.usda.gov ��christopher.english@mn.usda.gov�. I plan on posting survey results in a future newsletter.  Thanks in advance!





Firm (optional): __________________________


Name (optional): _________________________


Years of Engineering Experience: ____________


Area of Specialty: _________________________


Salary: (Just kidding!)


What type of software do you use for letter and document writing, spreadsheets and data management?


Do you rely on GPS as an integral part of your daily work? Please explain uses and results.





  





(Survey Continued)


What software, including version, do you use to create engineering drawings?


Do you print plans in-house or contract for this service?


Do you have access to a CD burner?


Have you ever used a virtual plan review site?


Would you save time or money if you were to provide RD with Contract Documents and Drawings on a CD instead of the current printed form?


If you are not capable of archiving plans and documents on a CD at this time, do you feel it is something your company would benefit from in the future?


Note: For the following questions, please answer with one of the following: A-Excellent, B-Above Average, C-Average


D-Below Average, E-Poor





How would you rate my turnaround time for:


PERs?:			___________


Engineering Agreements?:	___________


Contracts?:			___________


Change Orders?:		___________





How would you rate your ability to contact me by phone or email? _________





How would you rate my response time for returning calls or emails? _________





How would you rate my efforts to get out-state and meet with you and/or applicants? _________





How would you rate RD in Minnesota overall in terms of program delivery and customer support? _________





How would you rate the value of this newsletter? ________





Comments:______________________________________


___________________________________________________.





Please return your survey by March 31.  Thanks!





----------------------(------------------------


RUS Quarterly Interest Rates:


Poverty			4.50%


Intermediate    		4.75%


Market             		5.125%


----------------------(------------------------











New Rural Development Website for Minnesota





	Rural Development in Minnesota has launched a new website at:





� HYPERLINK http://www.mn.nrcs.usda.gov ��http://www.rurdev.usda.gov/mn �





	Please take time to visit the new site where you will find such useful information as this newsletter.  In addition, I am currently working on creating a completely “digital” set of RD Contract Documents.  When completed, you will be able to access the site, review the latest checklist, and download any and all documents in either *.doc (Word) or *.pdf (Adobe) formats.  Future forms, guides and reference materials will be added as time permits.


	I would also like to extend a special thanks to Barb Starks and the other IM Professionals in RD who worked so hard in creating this website.





----------------------(------------------------











Abraham Lincoln (1809-1865), “ That this nation, under God, shall have a new birth of freedom, and that government of the people, by the people, for the people, shall not perish from the earth.”, Speech at Gettysburg, Nov. 19, 1863. (Editors Note: Fear most my daughter Freedom as her might grows greatest when forced to return upon the plain of Marathon.)





Percy Bysshe Shelley (1792-1822), “ Power, like a desolating pestilence, Pollutes whate'er it touches; and obedience, Bane of all genius, virtue, freedom, truth, Makes slaves of men, and of the human frame A mechanized automaton.”, Queen Mab. iii.











(Competition Continued)





Finally, you must also avoid using restrictive specifications that can only be met by a single product.  For example, avoid the following:





Tractor, 1 each, 50 hp, green, “John Deere” painted on side.





Rule #2: Sole-Source Procurements





It is recognized that, on occasion, there exists the need to procure a specific sole-source product.  Justification for such a request must be provided at the time of plan submittal and the requirements of Minn. Statute 326.031 apply.  Soul source procurement will only be considered if failure to procure on this basis will result in economic hardship to the Owner.


For example, the owner currently operates a mechanical wastewater treatment facility and is considering extending service to a new area.  For compatibility reasons, the Owner requests specific PLCs and/or SCADA equipment to interface with hardware and software currently employed in other areas.  Failure to do so would require additional operator training, a new maintenance contract, new programming software and licenses, as well as the stockpiling of new spare parts.


Requests will be handled on a case-by-case basis.





Rule #3: Restrictive Bidding





The Contracts shall not contain overly restrictive or arbitrary requirements for bidders such as excessive bonding or insurance limits and/or excessive qualifications.  However, the Contract may include a form requesting that the Contractor provide details on several projects of a similar nature that they have participated in, under a similar capacity, in the recent past.  Further, the screen out language for qualified and responsive bidders shall be limited to:


�“Prior to award, the Bidder must demonstrate that they posses adequate experience, equipment, trained personnel and financial resources and/or the ability to acquire same, as necessary, to complete this Work of this Contract.”





The key here is that no prescreening of applicants is allowed through restrictive language.  Therefore, if sufficient evidence exists to deny award to a Bidder, then the Consultant, the Owner, and the Owner’s Attorney must independently reach that judgement and base such a decision on its own legal merit.   An example of restrictive language would be:





“The Bidder must have built five 2.0 MGD SRB facilities that have been in operation for at least 10-years.”











In this case, a Bidder who has successfully completed eight similar facilities in the last five years would be disqualified from bidding.  In my opinion, one cannot reasonably argue this Contractor lacks the experience necessary to successfully perform the required work and, therefore, their exclusion would be arbitrary.





Rule #4: Present Worth Factors in Bid Award





The use of total lifecycle or PW factors as adds or deducts to base bids as a method of determining award, will only be allowed in extreme cases.  Typically, they are allowed when no alternative for competitive bidding exists and there is no equivalent system that can substantially perform in a similar manner.  For example, if a certain treatment process is patented and available from only one source, one may wish to bid it against a separate technology that has a similar function but different performance (i.e., electricity, chemical needs, etc.).  And, if bid together, one would be comparing apples to oranges.  In this case, PW costs can serve as normalizing factors for bid selection.  


However, note that the necessity in this case is to maximize competitiveness by forcing the “patented” system to bid against other systems.  This is completely different from factoring future costs due to O&M. 


So, for example, EDR may be bid against RO using PW factors since the function is the same, the two differ substantially in performance, and EDR may be available from only one source.  However, a fluted column tank, pedestal tank and composite tank do not differ in any way in terms of performance.  Although long term O&M may vary based on the surface area required to be painted, there is little on no real net additional cost to the Owner.


The reason for this is that RUS has already taken into consideration the cost involved in operating a certain facility and, by use of grant dollars, has bought down the Owner’s future cost of operating and maintaining the system.  Therefore, if PW factors were used in bidding the tanks, for example, the Owner would be benefiting twice and RUS may be further penalized if the award results in the need for additional grant dollars.





Rule #5: Compatible Materials





When bidding materials such as pipe, one must avoid specifying a single material, such as ductile iron, without any justification.  Therefore, if PVC or HDPE can be substituted, they should be bid as equals.  If necessary, the (Continued on page 4)


























USDA Rural Development is an equal opportunity lender. Send complaints of discrimination to:

Secretary of Agriculture, Washington D.C., 20250


