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The lender must submit a liquidation plan to USDA for approval within 30 days of the date of its decision to liquidate a B&I guaranteed loan.  USDA will the review and approve the plan within 30 days or less.  After a liquidation plan is approved by USDA, the lender should proceed expeditiously to liquidate the loan.  

If the lender is the holder of the guaranteed portion of the B&I loan, an estimated loss can be computed, and an estimated loss claim payment made based on the information provided in the liquidation plan.  Then, after all of the collateral has been liquidated and a full accounting has been provided to USDA, a final loss calculation will be computed, and USDA will approve a final loss claim.  Estimated and final loss claims are calculated on Form RD 449-30, “Loan Note Guarantee Report of Loss”.

If USDA is (or will be) the holder of the guaranteed portion of the B&I loan, the lender will transmit to the Agency its pro rata share of all payments received from the borrower, liquidation, or other proceeds using Form RD 1980-43, "Lender's Guaranteed Loan Payment to Rural Development”.
Throughout the liquidation process, the lender must submit reports at least monthly to USDA on the progress of liquidation outlining the disposition of collateral, with an accounting of all funds recovered and resulting costs, and additional procedures necessary for successful completion of the liquidation.  In addition, every 60 days, Form RD 1980-44, “Guaranteed Loan Default Status Report”, must be submitted manually or via USDA’s online LINC system.   

The liquidation plan must include the following components:

Status of the B&I loan

1.
Current loan balance (unpaid principal and accrued interest to date), daily interest accrual, along with an explanation of the method of computing interest.  
NOTE:  Default interest and late fees should be excluded from these calculations.  Although they may be charged, they are not covered under the B&I guarantee and may only be collected from surplus recoveries from the liquidation after fully retiring the regular balances on the loan.

2.
Briefly explain the nature of the default status on the B&I account.  Is the loan accelerated?

3.
The lender’s current classification of the loan.

4.
Details on the current ownership of the guaranteed portion of the promissory note and related security instruments.  Have any portions of the loan been sold on the secondary market?  If the guaranteed portion of the loan has been sold in the secondary market, indicate whether or not the loan has been or will be repurchased by the lender.  If the lender does not plan to repurchase the loan, USDA will be asked to do so.  Provide holder contact information.
Borrower and guarantor information
5.
A complete list of all obligors and personal and/or corporate guarantors.

6.
Briefly explain the status of the borrower’s business operations and background explaining the default and the reasons for pursuing liquidation.  

7.
Briefly explain the status of the lender’s dealings with the borrower, including a discussion of the level of cooperation and quality of interaction.  

Collateral 
8.
A detailed analysis of the B&I loan collateral position.  
a.
List of all the B&I loan’s collateral – as current as possible, reflecting all changes due to loss, replacement, and sale – including real and personal property, fixtures, claims, contracts, inventory (including perishables), accounts receivable, and other existing and contingent assets, serving as collateral for the guaranteed loan.  
b.
Detail all other lienholders on the collateral, their lien position, and secured debt levels.

c.
Discuss the value of the collateral, reflecting both a current market value and a liquidation value.  Include any necessary environmental considerations that affect these values.   If fully documented values (see #19 below for appraisal requirements) are not immediately available, estimates may be provided to avoid delay.
d.
Summary table showing all collateral items, their liquidation value, prior liens, and net collateral value.

Liquidation proposal
9.
The lender’s analysis and recommended liquidation proposal for obtaining the maximum collection on the B&I loan with justification for the proposed methods, addressing timeliness and financial considerations and including recommended action for acquiring and disposing of all collateral.  

a. Include a discussion of whether a judicial or non-judicial liquidation action is likely to generate a better recovery and which approach is recommended.
b. If a voluntary liquidation is proposed, outline how this will be accomplished expeditiously with maximum recovery.  Indicate the borrower’s willingness to cooperate, including any agreements obtained or to be obtained.  
c. If an involuntary liquidation is proposed outline how this will be accomplished expeditiously with maximum recovery.  Include a calculation of the proposed protective opening bids on collateral to be sold at foreclosure/auction showing how the amounts were determined.  
NOTE:  Protective bids require prior USDA written approval.  The protective bid will not exceed the amount of the loan, including expenses of foreclosure, and should be based on the liquidation value considering estimated expenses for holding and reselling the property.  These expenses include, but are not limited to, expenses for resale, interest accrual, length of time necessary for resale, maintenance, guard service, weatherization, and prior liens.  If the liquidation value is not more than the sale expenses plus any liens superior to the lien of the guaranteed loan, normally, a protective bid should not be made.)
d. If a release of valueless lien is proposed, outline the basis for this decision.  There may be instances when the cost of liquidation would exceed the potential recovery value of the collection. The lender, with proper documentation and concurrence of the Agency, may abandon the collateral in lieu of liquidation.
10.
Discuss any supporting legal opinions obtained in the development of your liquidation strategy.

11.
A timetable as to when the liquidation is to be accomplished.

12.
If collateral assets appear to be insufficient to fully repay the B&I loan, provide an evaluation of non-collateral assets and the possibility for supplemental recovery to reduce the loss.   Include a discussion of the possibility of additional recovery from guarantors.
Liquidation expenses 
13.
An itemized schedule of estimated liquidation expenses expected to be incurred and the justification for each.  
NOTE:  Liquidation expenses (see Lender’s Agreement, ¶VI.I)  are costs directly associated with the liquidation of the security – i.e., those costs necessary to accomplish the liquidation, including preparing collateral for sale (e.g. repairs) and conducting the sale (e.g., advertising, public notices, auctioneer expenses, foreclosure fees).   No in-house expenses of the lender will be allowed. In-house expenses include, but are not limited to, employee's salaries, staff lawyers, travel, and overhead.  Attorney fees may be approved as liquidation expenses provided the fees are reasonable and cover legal issues pertaining to the liquidation that could not be properly handled by the lender and its in-house counsel.

Liquidation expenses may not be added to the loan balance nor may they accrue interest.  They are to be repaid from gross liquidation sales proceeds, prior to crediting the loan account with net sales proceeds.  

Preservation of collateral during liquidation 
14.
Outline any necessary steps for preservation of the collateral.

15.
A list of estimated protective advances that may be necessary and the justification for each.  

NOTE:  Protective advances (see Lender’s Agreement, ¶VI.L)  are costs incurred to preserve and protect security where the debtor has failed to, will not, or cannot meets these obligations.  The lender should ensure that protective advances preserve the collateral so that recovery is actually enhanced by making the advance.  Protective advances include but are not limited to advances made for property taxes, annual assessments, ground rent, hazard or flood insurance premiums affecting the collateral.  Attorney fees are not protective advances.  

USDA's prior written authorization is required for all protective advances in excess of $5,000.  RD-Oregon may approve protective advances in a cumulative amount up to 10% of the B&I loan balance; beyond this, advances must be approved by RD’s national office.
Protective advances may not be added to the loan balance, but the lender may charge interest at the note rate on such advances.  Protective advances are repaid from net liquidation sales proceeds only after the loan itself has been paid in full.  Some or all protective advance losses may be covered by the guarantee, but they may only be claimed at the final loss claim stage.  See  ¶VI.E.6 of the Lender’s Agreement.  

Deficiency
14.
Suggested action to be taken against the borrower and guarantors to obtain maximum recovery on any final deficiency and recommendations on release of liability.

NOTE:  No obligor may be released of liability without the written concurrence of USDA.  

Once the collateral is liquidated, all further collection on the account will be the responsibility of USDA.  USDA will either work out a debt settlement on any unpaid balance with the borrower and guarantors or take such other action as is necessary to obtain the best possible recovery.  

Pursuant to the Debt Collection Improvement Act of 1996 (DCIA), USDA may refer debt owed to the Government to the Department of the Treasury for collection. USDA may use all remedies available under DCIA to collect the debt from the borrower, guarantors, and any other liable third party and, any proceeds received from such efforts will not be shared with the lender.  
Supporting documents
The following documents are required to supplement the liquidation plan:
15.
Copy of the B&I loan payment ledger reflecting the reported loan balance.  

16.
Copy of the demand letter or other acceleration document sent (or to be sent) to the borrower accelerating the B&I loan.

17.
Copy of the borrower’s latest available financial statements.

18.
Copies of each guarantor’s latest available financial statements.  

19.
Copies of all appraisals and supporting environmental assessments – as applicable (see below).  

NOTE:  ¶ VI.A.4 of the Lender’s Agreement requires that the Lender will obtain an independent appraisal report, which will reflect the current market value and potential liquidation value, on all collateral securing the loan if the outstanding principal loan balance including accrued interest is $200,000 or more.  (The Lender may obtain an estimate of the market and potential liquidated value of the collateral if the outstanding principal loan balance including accrued interest is less than $200,000.)  
All real property appraisals with Agency guaranteed loanmaking and servicing transactions will meet the requirements set forth by the Financial Institutions Reform, Recovery and Enforcement Act of 1989 (''FIRREA'') and appropriate guidelines set forth in Standards 1 and 2 of the Uniform Standards of Professional Appraisal Practices (''USPAP'').  

In order to formulate a liquidation plan which maximizes recovery, collateral must be evaluated for the release of hazardous substances, petroleum products, or other environmental hazards which may adversely impact the market value of the collateral. The appraisal shall consider this aspect.

Machinery and equipment will be evaluated in accordance with normal banking practices and generally accepted methods of determining value; valuations/appraisals must be detailed and professional.  An estimate of value, rather than an appraisal, may be provided for accounts receivable and inventory.

Any independent appraiser's fee, including the cost of the environmental site assessment, will be shared equally by USDA and the lender.  To request USDA’s payment share, use Form RD 1980-46, Report of Liquidation Expense.
20.
Copies of any voluntary liquidation agreements – if applicable
21.
Copies of any legal opinions – if applicable
22.
Copy of the lender’s most recent underwriting memorandum on the account – if applicable
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