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RD AN No. 4621  (1940-G) 
February 9, 2012 

 
 

TO: Rural Development State Directors,  
National Office Program Officials, 
Centralized Servicing Center, St. Louis 
 

ATTN: Rural Housing and Business Programs 
Deputy Administrators, Assistant Administrators, 
Program Directors, Area Directors, Area Specialists, 
Loan Specialists and State Environmental Coordinators 
  

FROM: Tammye Treviño                (Signed by Tammye Treviño) 
Administrator 
Housing and Community Facilities Programs 
 
Judith A. Canales                (Signed by Judith A. Canales) 
Administrator 
Business and Cooperative Programs 
 

SUBJECT: Environmental Due Diligence  
 
PURPOSE/INTENDED OUTCOME: 
 
The purpose of this Administrative Notice is to:  
 
(1) Transmit the current edition of the American Society for Testing and Materials (ASTM) 

E-1528-06 “Standard Practice for Limited Environmental Due Diligence:  Transaction 
Screen Process” and the Transaction Screen Questionnaire (TSQ) form for E-1528-06;  

(2) Provide clarification and guidance on the use of Standard Practice E-1528-06 and the 
TSQ form as a screening tool and the use of Standard Practice 1527-05, “Standard 
Practice for Environmental Site Assessments: Phase I Environmental Site Assessment 
Process,” to help minimize legal and financial risks associate with contaminated 
properties; and 

(3) Ensure that environmental due diligence is conducted in a timely manner when required 
in loan making and servicing actions, particularly servicing actions that may lead to 
foreclosure. 

 
 
 
EXPIRATION DATE: FILING INSTRUCTIONS: 
January 31, 2013 Preceding RD Instruction 1940-G  
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COMPARISON WITH PREVIOUS AN: 
 
This is a revision of RD AN NO. 4487 (1940-G) dated January 14, 2010, which expired 
January 31, 2011, with changes to address exceptions under the 502 and 504 Programs, and 
the addition of recommendations for consultation with OGC, including OCG’s Pollution 
Control Team (PCT), prior to foreclosure actions, any negotiated cleanup agreements, and/or 
other matters involving contamination that could result in potentially significant legal liability 
concerns or financial loss to the Agency. 
 
IMPLEMENTATION RESPONSIBILITIES: 
 
“Environmental due diligence” is the term used to describe the process of inquiring into the 
environmental condition of real estate, in the context of a real estate transaction, to determine 
the potential for contamination from the release of hazardous substances, hazardous wastes, 
and petroleum products, and further, to determine what impact such contamination, if any, 
may have on the regulatory status and the security value of the property.   
 
Whenever the Agency takes a security interest in real estate as part of its loan-making 
process, conducting and documenting environmental due diligence is essential to determine 
those properties that have been impacted by hazardous materials and, thereby, to avoid or 
account for cleanup when such property is contaminated.  For those properties in, or about to 
enter Agency inventory, environmental due diligence must be documented in real estate 
transactions to help protect the Agency from unwanted legal liability and financial losses 
relating to the Comprehensive Environmental Response, Compensation, and Liability Act 
(CERCLA) as well as other Federal and State laws. 
 
Acceptable methods of conducting environmental due diligence for the Agency are:  (1) 
initial investigation by the “Transaction Screen Process” and completion of the TSQ form, (or 
similar documentation as may be adopted by the Agency), or (2) employing an environmental 
professional to provide evaluation using the ASTM Standard Practice 1527-05 for a Phase I 
Environmental Site Assessment (ESA) and providing a Phase I ESA report, and any 
recommended subsequent Phase II or additional ESAs.   
 
The TSQ and Phase I ESA standards published by the ASTM as E-1528-06 (see Attachment 
1) and E-1527-05 “Standard Practice for Environmental Site Assessments: Phase I 
Environmental Site Assessment Process” respectively, are acceptable formats for performing 
environmental due diligence, depending upon the program and individual cases.  It is not 
necessary to complete both steps in performing due diligence if: (1) the TSQ concludes a 
Phase I ESA is unnecessary, or (2) a Phase I ESA is completed without using a TSQ.  It is 
necessary only to complete the level of review required to ascertain and document risks posed 
by contamination.  However, performing the screening using the TSQ consistent with ASTM 
Standard Practice E-1528-06 does not satisfy the Environmental Protection Agency’s 
“Standards and Practices for All Appropriate Inquiries” rule (40 CFR Part 312), and will not 
qualify the Agency for CERCLA liability protection.  Therefore, care must be taken to 
properly conduct the TSQ screening to identify properties that should be subject to a Phase I 
ESA under ASTM Standard Practice E-1527-05.  
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The Transaction Screen Process is the simplest level of inquiry which evaluates the 
environmental condition of collateral and concludes whether or not additional evaluation is 
necessary.  The TSQ is a series of questions (Attachment 2) that determines present and past 
land uses or activities which have the potential for adversely impacting environmental 
conditions and consequently the market value of collateral.  If the results of the TSQ are 
inconclusive, a Phase I ESA is needed.  If contamination or hazardous materials are 
suspected, the TSQ may be skipped and a Phase I ESA is conducted immediately. 
 
ASTM Standard E-1528-06 states that the purpose of the Transaction Screen Process is to 
“define good commercial and customary practice in the United States of America for 
conducting a transaction screen for a parcel of commercial real estate where the user wishes 
to conduct limited environmental due diligence (that is, less than a Phase I ESA).”  The TSQ 
can be an effective screening tool, even if considered “limited” environmental due diligence, 
because it can screen out properties that pose very little risk of environmental liability from 
the need to conduct a Phase I ESA. 
 
The next level of review, a Phase I ESA, may be necessary to clarify any issues raised by the 
TSQ.  A Phase I ESA is a more detailed investigation and evaluation of a property’s 
environmental condition by an environmental professional, involving a review of all pertinent 
records, a site reconnaissance of the property, interviews with current and past owners or 
operators of the property, and preparation of a narrative report communicating the findings 
and conclusions about the environmental condition of the property.  The Phase I ESA should 
indicate whether there is a need for further detailed investigation, to determine the extent of 
contamination, remediation measures and associated costs.  This may require a Phase II ESA 
(ASTM E 1903-11 Standard Practice for Environmental Site Assessments: Phase II Site 
Assessment Process) to be completed by an environmental professional contracted by the 
applicant.  Such professionals must be trained in the fields of environmental science and/or 
engineering and have the experience necessary to perform the ESA, and meet other 
requirements in accordance with the ASTM standards.  
 
If a Phase I ESA reveals contamination, the applicant must provide evidence that action has 
been taken to remove or control the contamination, under the direction of the appropriate 
regulatory authority, before the Agency will consider an application involving the site.   
 
If a Phase II ESA reveals contamination and the Agency or lender still wishes to make the loan, 
the Agency or lender must ensure that the environmental professional has documented:  

(1) Whether the contamination quantities exceed the reportable or actionable levels;  
(2) Whether remediation is necessary;  
(3) An estimate of any remediation costs (environmental professionals may use ASTM 
E2137-06 Standard Guide for Estimating Monetary Costs and Liabilities for 
Environmental Matters); and  

            (4) The estimated completion time of any remediation. 
 
The Phase I ESA must be shared with the real estate appraiser so that an accurate appraised 
value can be determined (see “Business and Industry Guaranteed Loan and Section 
9007 Rural Energy for America Programs Transaction Screen Questionnaire and Phase I 
Environmental Site Assessments”- AN 4494).  Costs for environmental remediation often are 
subject to significant increases due to the uncertainties around the nature and extent of most 
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contamination; any costs provided in a Phase I or II ESA should be considered as estimates 
only.  Additionally, the Agency will carefully weigh any action, such as foreclosure, that 
could cause the Agency to be liable for the contamination.  The Agency will not knowingly 
accept contaminated property as security without prior consultation with OGC, and approval 
of the State Director and, in cases of sites listed on the Environmental Protection Agency’s 
(EPA’s) CERCLA National Priorities List or comparable State listing, without the prior 
approval of the Administrator. 
 
All Guaranteed Business, MFH, and CF Loans:  The Agency expects lenders to perform 
environmental due diligence for all guaranteed business, MFH, and CF loans where real estate 
is used as loan collateral.  Lenders should use the same environmental due diligence on 
guaranteed loans as they do for their other business loan portfolio; the failure of lenders to 
perform appropriate environmental due diligence can jeopardize any loan guarantee payment, 
in the event that default is due to prior environmental site contamination.  All costs are 
normally paid by the applicant.  For commercial loans, this would typically be a Phase I ESA, 
at a minimum, and should be provided to the Agency for inclusion in our National 
Environmental Policy Act (NEPA) environmental review to document impacts of known 
hazardous material contamination and/or regulatory compliance actions to reduce risks.  
Known contamination or on-going remediation at the property used as loan collateral may 
jeopardize loan approval unless the risks have been minimized to the satisfaction of Agency 
personnel after consulting with and obtaining the concurrence of the Pollution Control Team in 
OGC. 
 
Lenders seeking loan approval or disbursement authority despite contamination or on-going 
remediation at the property must submit a recommendation to the Agency and the OGC Pollution 
Control Team that includes, at a minimum, a discussion of the following:  
 
1. Nature and extent of the contamination including copies of the following documents 
pertaining to the property:  

a) All relevant environmental investigation reports;  
b) All publicly available governmental entity correspondence.  

 
2. Remediation:  

a) Recommended or required method of remediation, including any governmental entity 
decision documents;   
b) Status of on-going remediation, if any;  
c) Environmental professional’s estimated cost of remediation;  
d) Environmental professional’s estimated completion date;  
e) Governmental entity’s designation of responsible person(s);  
f) Person(s) paying for and/or likely to be liable for the costs of the remediation. 

 
3. Collateral Value:  

a) Proposed loan amount and proposed use of proceeds;  
b) Appraised or estimated value of the property taking into account the presence of 
contamination;  
c) Institutional controls and engineering controls, if any, and their impact on repayment 
ability, collateral value and marketability of the property; and  
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4. Mitigating Factors:  The Agency will rely upon one or more of the following factors when 
deciding to disburse before completion of remediation or monitoring:  
 

a) Indemnification. If any person who possesses sufficient financial resources to cover the 
costs of completing remediation executes a satisfactory environmental indemnification 
agreement then approval or disbursement may be considered. A lender must conduct an 
analysis of the proposed indemnitor to ensure that it has sufficient assets to honor an 
indemnification agreement. The third party indemnitor cannot be the borrower or the 
operating company. Any environmental indemnification agreement:  

1) Cannot be modified; 
2) Must be executed by the applicant and (if applicable) operating entity;  
3) Must have a copy of any environmental investigation report attached to it. 

 
b)  Completed Remediation. If the governmental entity has affirmed in writing that active 
remediation is complete but additional monitoring is required, approval or disbursement 
may be considered after the following occurs:  

1) monitoring results for the first year are obtained;  
2) an environmental professional concludes that the results show no unacceptable 
increase in contamination since remediation; and  
3) the environmental professional concludes that the owner/operator of the 
property is in compliance with any continuing obligations, including activity and 
use limitations, engineering and institutional controls, and post-remediation 
monitoring required by the governmental entity.  

 
c) No Further Action. If a lender obtains a “no further action letter” or “closure letter” 
from a governmental entity stating that no further remediation or monitoring of 
contamination previously found is required, loan approval may be considered.  

 
d) Minimal Contamination. If the extent of contamination and cost of remediation are de 
minimis in relation to the value of the property and/or the resources of the person 
responsible for remediation, and the remediation is projected to be completed within one 
year, loan approval may be considered.  The lender should identify the environmental 
professional that will supervise the remediation and discuss:  

1) the nature of the contamination;  
2) the reliability of the remediation estimates;  
3) the projected completion date; and  
4) the duration of ongoing monitoring.  

 
e) Clean-up Funds. If lender provides evidence from a governmental entity that the 
applicant or property has been approved by a fund to pay for or reimburse remediation 
costs, and the amount allocated is sufficient to cover the costs of remediation, approval or 
disbursement may be considered.  Lender must also address any conditions of remediation 
that might preclude payment or reimbursement and the financial capability of the fund.  

 
f) Escrow Account. If an escrow account is available which:  

1) equals a minimum of 150 percent of the total estimated cost of required 
remediation, and   
2) is controlled by the lender, approval or disbursement may be considered.  The 
governmental entity must concur with the remediation’s scope.  The loan 
authorization and escrow agreement for the escrow account must ensure that 
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escrow funds will only be used for remediation costs.  The source of the escrow 
funds may not be the Agency loan proceeds.  Depending upon the circumstances, 
an escrow account with more than 150 percent of the estimated costs of 
remediation may be appropriate.  The escrowed funds may be used for 
remediation.  Any remaining funds in the account may not be released until the 
appropriate “closure letter” or “no further action letter” is received or, in the case 
of monitoring, when all monitoring wells related to the property have been 
decommissioned.  

 
Note: Lender’s role as trustee of the escrow account is solely to release funds upon the 
satisfactory completion of remediation work – the lender must not control or manage the 
property being remediated.  
 
g) Groundwater Contamination Originating from another Site. If groundwater 
contamination on the property is shown to have come from another property, approval or 
disbursement may be considered if:  

1) Another person with sufficient resources is performing remediation pursuant to 
a remediation action plan that has been approved by the appropriate governmental 
entity; or  
2) The state has laws or regulations that provide that the owner or operator of the 
property will not be responsible for contamination from the other site; or  
3) The governmental entity provides satisfactory written assurance that it will not 
hold the property owner liable for the contamination.  The lender should attempt to 
have lender included by name in the letter along with the property owner and 
future purchasers.  

 
h) Additional or Substitute Collateral. If additional or substitute collateral is being 
pledged, or an additional equity contribution is being made, sufficient to overcome the 
potential loss due to contamination, then approval or disbursement may be considered.  

 
 i) Other Factor(s). A Lender and the Agency may rely on factors other than or in 
addition to the eight referenced above when considering approval or disbursement.  For 
example, the existence of adequate environmental insurance, bonds, agreements by the 
governmental entity not to sue present and future property owners, engineering and 
institutional controls, etc.  However, reliance solely upon other factor(s) requires clearance 
from the National Office (PSS, and OGC).  

 
All Direct/Insured Loans:  For all direct/insured loans, the loan processing official will 
initiate and document environmental due diligence by completing the TSQ.  There are four 
exceptions however: 
 

1)  For single family housing loans under the 502 program and for home repair loans 
under the 504 program, RD will rely upon any visual observation of hazardous 
materials by staff, or observations by the property appraiser to determine if there is a 
need to conduct any site evaluation or preparation of a TSQ; when such observations 
may  indicate a high likelihood of contamination on the site, the preparer will contact 
the State Environmental Coordinator (SEC) for further guidance and a determination 
as to whether the level of site analysis needs to be elevated to a TSQ; 
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2)  For loans and for grants where no security interest is taken in real estate, no 
environmental due diligence is required.  (For example: loans for equipment, 
intermediary loans and grant only applications when real estate is not taken as 
security); 
 
3)  For subsequent loans when environmental due diligence was performed at the time 
the initial loan was made and there has been no change in the use or condition of the 
property, no additional environmental due diligence is required (but the Agency may 
complete a TSQ to verify conditions); and  
 
4)  When program procedures require a Phase I ESA, no TSQ should be used. 
 

Information on the condition of a site may be obtained by an inspection of the specific site, 
observation of uses existent on adjacent sites, conversations with current users of the site or 
adjacent sites, review of property records, and use of Internet resources, such as EPA’s 
Envirofacts.   
 
When completion of the TSQ form indicates a likelihood of contamination on the site, the 
preparer will contact the SEC for further guidance and a determination as to whether the level 
of site analysis needs to be elevated to a Phase I ESA.  Applicants will be expected to contract 
the services of a qualified environmental professional to conduct any necessary Phase I ESA 
studies and provide the resulting report to the Agency.  Any recommendations in a Phase I 
ESA will be evaluated as potential mitigation measures to be included in the NEPA 
documents and any conditional commitments issued. 
 
Servicing Actions 
Actions Involving Real Estate Owned (REO) Properties (for all programs):   
Prior to foreclosure, environmental due diligence is also necessary to help the Agency  
maintain the protection of the lender liability exemptions of CERCLA and the Underground 
Storage Tank (UST) title of the Resource Conservation and Recovery Act (RCRA), and 
possibly other legal protections as well.  Both CERCLA and the RCRA UST title exempt 
from liability lenders who, among other things, did not participate in management prior to 
foreclosures and who, after foreclosure, seek to divest the property at the earliest practicable, 
commercially reasonable time, on commercially reasonable terms, taking into account market 
conditions and legal and regulatory requirements.   
 
Lenders are not considered to participate in management unless they:   

1) exercise decision making control over environmental compliance related to the 
property;  
2) exercise overall management of the property involving day-to-day decision- 
making with respect to environmental compliance; or  
3) exercise control over substantially all of the non-environmental compliance 
operations functions (these differ from financial or administrative functions) of the 
property.   
 
 

The determination as to whether the Agency has maintained the lender liability exemptions is 
determined on a case-by-case basis, depending on the facts relating to the particular property. 
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 It is not necessary to comply with the EPA “All Appropriate Inquiries” rule in order to 
maintain the lender liability exemptions.  However, conducting due diligence is necessary for 
the Agency to determine the best course of action in order to maintain the exemptions.  
  
In addition, Agency employees should contact the OGC a member of the OGC Pollution 
Control Team with any questions concerning the application of the lender liability exemptions 
to a particular property. 

 
Environmental due diligence should be completed at a point early enough in the foreclosure 
process to allow for consideration of any effect site contamination may have on the real 
property’s value.  A TSQ completed by Agency staff or a Phase I ESA performed by an 
environmental professional must be completed prior to all real estate foreclosures by the 
Agency.  All costs are normally paid by the lender.  
 
TSQ Form 
Both the TSQ form and its accompanying “Standard Practice” are copyrighted by ASTM.  
Rural Development has paid ASTM a fee for the right to copy and redistribute these 
documents FOR AGENCY USE ONLY.  Attached are copies of the Standard Practice and 
TSQ form for distribution exclusively to Rural Development staff.  SECs can access 
electronic versions of these documents at the USDA Connect site at: 
https://connections.usda.gov/communities/service/html/communityview?communityUuid=7a
bb787c-4708-49b8-a2d0-ab9e8d00bddf 
 
 (Note:  If a message appears when trying to open the Adobe Acrobat program regarding 
using an updated version of the software, click on the “cancel” button.  The fillable form will 
still function properly.)  Please note that Rural Development may use the TSQ for any 
Agency program, but is prohibited from providing it to applicants or anyone outside the 
Agency.  
 
Agency employees should read the Standard Practice prior to completing the TSQ form.  If 
you have any questions, please contact your SEC.  If they are unavailable you may contact 
Frank Mancino in the National Office Program Support Staff at (202) 720-1827. 
 
Attachments:  
 
1- ASTM E-1528-06, “Standard Practice for Limited Environmental  
     Due Diligence:  Transaction Screen Process” 
2- Environmental Site Assessment Transaction Screen Questionnaire Form (TSQ) 
 
 


































































