
 

 
 
 

RD AN No. 4694 (4274-D and 1951-R) 
December 3, 2012 

 
 
TO:   State Directors, Rural Development 
 
ATTN:  Business Programs Directors 
 
SUBJECT:  Intermediary Relending Program 

Processing and Servicing Clarifications 
 
 
PURPOSE/INTENDED OUTCOME: 
 
The purpose of this Administrative Notice (AN) is to provide clarification and guidance 
regarding Intermediary Relending Program (IRP) processing and servicing. 
 
COMPARISON WITH PREVIOUS AN: 
 
No previous Administrative Notice (AN) has been issued. 
 
IMPLEMENTATION RESPONSIBILITIES: 
 
1. Consolidation of IRP Revolving Fund Accounts 

 
RD Instruction 4274-D, section 4274.338(b)(3), and the IRP Loan Agreement require the 
intermediary to “maintain a separate ledger and segregated account for the IRP Revolving Fund.”  
That is, their IRP Revolving Fund must be separate from the intermediary’s general fund and 
other program funds.  The IRP regulation does not require separate accounts for loss reserve, 
administrative funds, etc.  This section enables the intermediary to maintain their IRP revolving 
fund on a ledger.   
 
Section 4274.332(b)(6), allows combining of IRP revolving funds into one account.  This section 
states “If the intermediary receives more than one IRP loan, it need not establish and maintain a 
separate IRP revolving loan fund for each loan; it may combine them and maintain only one IRP 
revolving fund, unless the Agency requires separate IRP revolving funds because there are 
significant differences in the loan purposes, work plans, loan agreements, or requirements for the 
loans”   
 
 
 
EXPIRATION DATE:     FILING INSTRUCTIONS: 
November 30, 2013     Preceding RD Instructions 4274-D 
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If an intermediary combines multiple IRP loans into one IRP revolving fund, they may report 
their Ultimate Recipient loan information and IRP revolving fund information in a combined 
report after all of the Agency IRP loan funds are disbursed.  Unfortunately, the Lender 
Interactive Network Connection/Guaranteed Loan System (LINC/GLS) on-line reporting system, 
at this time, will not allow for the consolidation of the Agency IRP loan into a combined report 
and the total balance of their IRP loans owed to the Agency will not be included on the combined 
fund report, a.k.a., fund balance sheet.  Please refer to the Revolving Loan Fund Reporting User 
Manual on reporting of combined funds.  
 
2. Bank Accounts and Noninterest-Bearing Accounts 

 
The leading factor causing intermediaries to hold multiple bank accounts is our requirement that 
their accounts be insured.  In accordance with RD Instruction 4274-D, section 4274.332(b)(5), 
“All reserves and other cash in IRP revolving loan fund…will be fully covered by Federal 
deposit insurance or fully collateralized with U.S. Government obligations, and must be interest 
bearing.”   

 
Federal Deposit Insurance Corporation (FDIC) will insure interest bearing accounts up to 
$250,000.  The Agency’s position is that if the cost to maintain interest-bearing accounts is more 
than the interest earned, because of the minimal interest offered on accounts in today’s 
environment, a non-interest bearing account may be utilized.  This will allow the intermediary to 
utilize the temporary unlimited FDIC coverage of non-interest-bearing transaction accounts.  
Unfortunately, the unlimited FDIC coverage will expire on December 31, 2012, unless extended.  
 
Intermediaries may establish an Automated Clearinghouse (ACH) account for the collection of 
their loan payments and distribute the payments to the appropriate FDIC insured accounts.  This 
could additionally simplify their accounting and reduce and/or eliminate the fees they currently 
pay for ACH capabilities if they are using multiple accounts.  
 
Other options are for intermediaries to work with their financial institutions to collateralize 
accounts that exceed $250,000, or use interfinancial networks such as the Certificate of Deposit 
Account Registry Service (CDARS), or the Insured Cash Sweep (ICS).  When using CDARS or 
ICS, the intermediary will have one deposit account of an unlimited amount at their bank which 
will send the funds in increments up to $250,000 to other banks participating in the service.  In 
these cases, an interest-bearing account may be required. 
 

3. Loan Participations 
 
A participation loan is a loan made by multiple lenders to a single Ultimate Recipient.  Several 
lenders may fund one loan by purchasing part of the loan, with one of the lenders taking the role 
of the lead lender.  The lead lender typically originates the loan, services the loan, collects loan 
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repayment, and works directly with the borrower.  The purchase of a participation in a loan shall 
be considered a loan to an Ultimate Recipient for the purposes of IRP.  It is the Agency’s 
position that an intermediary may sell participation or purchase a participation in a loan using 
IRP funds, subject to the following: 
 

A. The borrower must be an eligible Ultimate Recipient in accordance with section 
4274.308.  The requirements of section 4274.308(b)(3) will be met when the lead lender 
confirms to the intermediary that the lead lender’s approval of its loan is subject to 
intermediary’s participation in the loan and the intermediary receives the loan application 
from the lead lender, underwrites and approves the loan prior to the lead lender’s loan 
closing, and purchases its participation no later than 30 days after the date the loan is 
closed. 

B. The loan must be for authorized purposes in accordance with sections 4274.314 and 
4274.319. 

C. The rates and terms of the loan must be in compliance with sections 4274.320, 4274.325, 
and 4274.326. 

D. The maximum amount of a loan funded by the IRP intermediary is limited by section 
4274.331(b) and applies to the portion or the amount participated by the IRP 
intermediary, as determined at the time of loan closing when the IRP intermediary is the 
lead lender.  In accordance with section 4274.319(e), if more than one IRP intermediary 
is participating in the loan the limits established under section 4274.331(b) apply to the 
total of the IRP loans. 

E. The Agency’s loan security requirements of section 4274.326(a) must be met.  Section 
4274.326(a)(2) requires, “All debt instruments and collateral documents used by an 
intermediary in connection with loans to ultimate recipients must be assignable.”  This 
includes Participation Agreements.  Please be reminded that the Agency’s Loan 
Agreement requires the intermediary secure the Agency’s IRP loan pledging, the IRP 
revolving fund including, its portfolio of investments derived from the IRP revolving 
fund, and other rights and interests as the Agency may require.  This also includes the 
intermediary’s interest in participation loans. 

F. If the intermediary’s IRP revolving fund workplan does not address participation loans, 
the intermediary may submit an amended workplan for the Agency’s approval in 
accordance with section 4274.338(b)(6).  Please be reminded that changes may be 
approved if the Agency determines such changes will not jeopardize repayment of the 
loan or violate any requirement of Agency regulations.  Concerns or issues relating to the 
participation loan or Participation Agreement that might elevate risk of the intermediary’s 
repayment to the Agency include but are not limited to: 

1. Participation at other than par value, nonrecourse, or on a pari passu basis. 

2. Participation in loans that are not a fixed dollar amount or are subject to future 
increases, such as cost over-runs on construction loans. 
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3. Participation in loans where 50 percent or more of the loan funds are for refinancing 
of a lead lender’s existing loans to the borrower.  Take out or terming out a 
construction loan is not considered to be refinancing.  

4. The IRP intermediary lacking authority to be the controlling holder, that is, the right 
to consent to all substantive/material decisions made in connection with the loan.  The 
Participation Agreement should contain a list of such decisions.  Examples include 
but are not limited to modifications to loan documents, waiver of non-monetary 
default, subordination of collateral, additional debt, release of guarantor, foreclosure, 
etc. 

5. The IRP intermediary lacking enforcement rights with the lead lender, such as the 
right to compel the lender to prosecute a foreclosure of the loan collateral.  

6. The attached Participation Agreement, which is on a pari passu (equal risk) basis, is 
an example of an acceptable Participation Agreement for general guidance.   

G. Additional guidance regarding the requirements of the intermediary’s IRP revolving fund 
workplan can be found in section 4274.343(a)(2).  The workplan should document the 
intermediary’s ability to administer the IRP fund.  If its plan includes participation loans, 
verify that the workplan adequately documents the intermediary’s qualifications and 
experience to administer participation loans, in accordance with section 
4274.343(a)(2)(i).  Also, in accordance with section 4274.343(a)(2)(vii), verify that the 
workplan includes the complete mechanics of making participation loans.  The 
intermediary’s application and loan approval process, eligibility criteria and loan 
purposes, collateral requirements, how the funds will get from the intermediary to the 
Ultimate Recipient, monitoring of the Ultimate Recipient, and reporting requirements by 
the Ultimate Recipient are some of the items that should be addressed.  

H. All other requirements of RD Instructions 4274-D and 1951-R must be met. 

 
As an alternative to participating in one loan, two or more intermediaries may co-fund an 
Ultimate Recipient project with each intermediary making and holding their own separate loans.  
In accordance with section 4274.319(e), the limits established under  section 4274.331(b), apply 
to the total of the IRP loans. 
 
4. Ultimate Recipient Eligibility—Other Credit 
 
RD Instruction 4274-D, section 4274.308(b)(3), states (Ultimate Recipient’s) “must be unable to 
finance the proposed project from its own resources or through commercial credit or other 
Federal, State, or local programs at reasonable rates and terms.”  
 
While denial or turn-down letters are not required from other sources, the intermediary must 
document their Ultimate Recipient case file and state why the Ultimate Recipient is unable to 
access other credit.  In some cases, the Ultimate Recipient may be able to obtain a commercial 
loan to meet part of their capital needs and access the IRP loan to fill the gap in funding.  
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The intermediary should be knowledgeable of the credit standards of commercial lenders serving 
their service area and knowledgeable of Federal, State, or local programs serving their service 
area.  The intermediary’s documentation should address commercial lending credit standards 
such as collateral requirements, debt service requirements, debt-to-equity, etc.  
 

5. Multi-State Intermediaries   
 
RD Instruction 4274-D, section 4274.344(a), states, “Intermediaries desiring assistance under 
this subpart may file applications with the State Office for the State in which the intermediary’s 
headquarters is located.”  This means that the intermediary can work across State lines.  
However, the IRP loan will be administered by the “home State” where the applicant’s 
headquarters is located. 
 
6. Loan Priorities  

 
In its IRP application, an intermediary may make commitments regarding accessing other funds 
and commitments of how it will use Agency IRP loan funds.  The intermediary’s commitments 
and the mechanics of how the commitments will be met should be documented in its workplan.   

 
A. Other Funds.  In accordance with section 4274.344(c)(1), Other Funds may consist of (i) 

non-Federal loan or grant funds, and (ii) intermediary project contribution funds, a.k.a., 
intermediary’s other loan funds.  The priority score calculation for both categories is 
based on the average of all ultimate recipients’ total project cost projected to be financed 
based on history or other evidence that funds are available.  If the IRP loan is approved, 
when financing ultimate recipient projects, some projects may be financed below the 
average, as long as others exceed the average and the average of all ultimate recipient 
projects are met as projected in the IRP loan application.  

B. Employment.  In accordance with section 4274.344(c)(2)(ii), priority will be based on 
the percentage of loans to Ultimate Recipients located in counties with Medium 
Household Income (MHI) below 80 percent of Statewide non-metropolitan MHI.  This 
criterion applies only to Ultimate Recipient loans made from Agency IRP loan funds and 
does not apply to loans made from the intermediary’s equity contribution or revolved 
funds.  The calculation is based on the number of loans made from Agency IRP loan 
funds.  
 
Section 4274.344(c)(2)(iv) awards priority to intermediaries with Ultimate Recipients, 
certifying to employ a certain percentage of its workforce from members of families with 
income below the poverty line.  This criterion applies only to Ultimate Recipient loans 
made from Agency IRP loans funds and does not apply to loans made from the 
intermediary’s equity contribution or revolved funds.  The calculation applies to each 
Ultimate Recipient loan made from Agency IRP loan funds. 
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Section 4274.344(c)(2)(v) awards priority to intermediaries making loans to 
underrepresented groups.  This criterion applies only to Ultimate Recipient loans made 
from Agency IRP loan funds and does not apply to loans made from the intermediary’s 
equity contribution or revolved funds.  The calculation is based on the expected number 
of loans made from Agency IRP loan funds.  
 

C. Intermediary contribution.  The intermediary’s contribution to the IRP Revolving Loan 
fund must be a permanent asset of the IRP Revolving Loan Fund and must be used for 
authorized loan purposes in accordance with sections 4274.314 and 4274.319.  In 
accordance with section 4274.344(c)(3), this calculation is based on the amount of the 
contribution as a percentage of the Agency IRP loan.  The intermediary’s contribution to 
the IRP Revolving Loan Fund must be made prior to disbursement of Agency IRP loan 
funds or prorated with Agency IRP loan funds and cannot come from other IRP loan 
funds. 

 
7. Changes in Scope of Work  
 
RD Instruction 4274-D, section 4274.338(b)(6), states, “The servicing officer may approve 
changes in forms, security policy, or workplans at any time upon a written request from the 
intermediary and determination by the Agency that the change will not jeopardize repayment of 
the loan or violate any requirement of this subpart or other Agency regulations.”  Such changes 
may include changes to and expansion of the intermediary’s IRP service area.  There is no 
regulatory limitation to the size of an intermediary’s IRP service area.  
 
The State Director (or delegated approval official) is authorized to approve minor changes to an 
approved plan of work or scope of work when the Agency’s IRP loan funds have not been fully 
disbursed.  “Minor changes” are those that do not result in a lesser priority score.  There is no 
such restriction after Agency IRP loan funds are fully disbursed.   
 
If you have any questions on the information provided herein, please contact the Specialty 
Programs Division at (202) 720-1400. 
 
 
(Signed by Lillian E. Salerno) 
 
Lillian E. Salerno 
Acting Administrator 
Rural Business-Cooperative Service 

Attachment  

 



 

 

PARTICIPATION AGREEMENT 
 
 

 AGREEMENT, made as of the ____ day of _____,____, between  ________________, a 

duly organized New York banking corporation with offices at ___________________________, 

______________________ (hereinafter "Lead Bank") and ___________________________ , 

with offices at ______________________________________, (hereinafter "Participant"), [Lead 

Bank and Participant(s) are collectively referred to herein as "Banks".] 

  

W I T N E S S E T H 

 

 WHEREAS, Lead Bank has made a [construction and] permanent mortgage loan in the 

amount of ______________ (hereinafter "Loan") to __________________________________,  

a New York ___________ with an office at ______________________________________ 

(hereinafter "Borrower") pursuant to a commitment letter dated ________________ 

("Commitment") as accepted; and 

 WHEREAS, the Borrower has on ____________ executed its note to Lead Bank to 

secure payment of such Loan (the "Note") and executed its first mortgage to be  recorded in the 

______ County Clerk's Office (the "Mortgage") to secure such Note (the Note and Mortgage, 

together with all other documents executed in connection with the Loan including the building 

loan agreement referred to herein are collectively referred to herein as "Loan Documents") on 

property known as Section __, Block __, Lots _______________________ upon which 

Borrower has constructed a _____________________________________________________ 

______________________________________________________________________________ 

___________________ (such property is sometimes referred to herein as "Project" and 

"Mortgaged Premises"); 
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 WHEREAS, the proceeds of the Loan will be disbursed by Lead Bank, which shall act as 

lead bank pursuant to the terms of the [Building Loan Agreement and the] Note and Mortgage, 

between Lead Bank and Borrower all dated ____________, and pursuant to the terms of this 

Participation Agreement (hereinafter referred to as the "Agreement"); 

 [WHEREAS, the proceeds of the Loan are to be used by Borrower to construct and 

expand the Project;] 

 WHEREAS, Participant wishes to acquire and Lead Bank wishes to provide for the 

acquisition by Participant of a participating interest in the Loan and Loan Documents so that 

Banks will each have undivided interests in Loan and Loan Documents, all in accordance with 

the terms of this Agreement; 

 WHEREAS, Lead Bank and Participant wish to set forth the manner of Participant's 

acquisition of such participating interest; and 

 WHEREAS, Lead Bank and Participant wish to prescribe the manner of the ownership, 

management, control and servicing of the Loan. 

 NOW, THEREFORE, in consideration of the premises and the sum of TEN ($10.00) 

DOLLARS, lawful money of the United States of America and other good and valuable 

consideration by each of the parties to the other in hand paid, receipt whereof is hereby 

acknowledged, that each Bank mutually covenants and agrees as follows:  

 1.   Each Bank has reviewed and approved each Loan Document.  

 2.   Lead Bank shall sell and Participant shall purchase an undivided interest in the Loan 

and Lead Bank shall retain an undivided interest (the "Retained Interest") therein, in the 

proportions and amounts herein set forth.  Subject to the terms and conditions of the Agreement, 

each Bank hereby agrees that Banks each shall have an undivided interest in the Loan and in all 

repayments and income therefrom, in Loan Documents and any other collateral securing said 
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Loan, all of which is encompassed in the term "Loan".  Each Bank shall advance up to the 

following amounts at such time as and if the Loan is fully disbursed: 
     Maximum 
   Interest  Amount to be advanced: 
 
Lead Bank  _____________%               _____________ 
Participant  _____________%     _____________ 
 
 

 Participant shall advance its pro-rata portion of the proceeds of Loan to Lead Bank 

immediately before an advance is made by Lead Bank to Borrower,  notice of which advance 

shall be given to Participant at least three (3) days before the date of the advance in the manner 

hereinafter provided.  All funds received by Lead Bank from Participant pursuant to this 

Agreement in advance of Lead Bank funding the Loan shall be held in trust by Lead Bank in a 

segregated account for the benefit of Participant until the pro-rata advances of the Loan by both 

Participant and Lead Bank are disbursed by Lead Bank to Borrower as herein provided.  The 

advances shall be evidenced by participation certificates (in the form attached hereto as Exhibit 

A), executed and delivered at the time of the request for an advance by Lead Bank to Participant, 

which participation certificate shall evidence a sale by Lead Bank to each Participant of an 

undivided interest ("Participation Loan Share") in the Loan and Loan Documents, all proceeds 

thereof and collections thereon, all such Participation Loan Shares to be in proportion to the 

sums actually advanced by Banks.  The proceeds of Loan will be disbursed by Lead Bank only in 

compliance with this Agreement, and the Loan Documents. 

 Each Participant hereby irrevocably designates and appoints Lead Bank as agent of such 

Participant to act as Lead as specified herein and in the other Loan Documents, and each such 

Participant hereby irrevocably authorizes Lead Bank to take such actions, exercise such powers 

and perform such duties as are expressly delegated to or conferred upon Lead Bank by the terms 

of this Agreement and the other Loan Documents, together with such other powers as are 
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reasonably incidental thereto. Lead Bank agrees to act as such upon the express conditions 

contained in this Agreement. Lead Bank shall not have any duties or responsibilities except those 

expressly set forth herein or in the other Loan Documents, nor shall it have any fiduciary 

relationship with any Participant, and no implied covenants, responsibilities, duties, obligations 

or liabilities shall be read into this Loan Agreement or otherwise exist against Lead Bank. The 

provisions of this Agreement are solely for the benefit of Lead Bank and the Participants, and the 

Borrower shall not have any rights as a third party beneficiary of any of the provisions hereof.  

Lead Bank shall be responsible for administering the Loan on a day-to-day basis. In the exercise 

of such administrative duties, Lead Bank shall use the same diligence and standard of care that is 

customarily used by Lead Bank with respect to similar loans held by Lead Bank solely for its 

own account (the "Standard of Care Obligation"). 

 Each Participant delegates to Lead Bank the full right and authority on its behalf to take 

the following specific actions in connection with its administration of the Loan: 

(i) to fund Loan in accordance with the provisions of the Loan Documents, but only 

to the extent of immediately available funds provided to Lead Bank by the respective 

Participants for such purpose together with Lead Bank’s pro-rata share of such funds;  

(ii) to receive all payments of principal, interest, fees and other charges paid by, or on 

behalf of, the Borrower and, except for fees to which Lead Bank is solely entitled 

pursuant to the Commitment and Loan Documents or otherwise, to distribute all such 

funds to the respective Participants as provided for hereunder; 

(iii) to keep and maintain complete and accurate files and records of all material 

matters pertaining to the Loan, and make such files and records available for inspection 

and copying by each Participant and its respective employees and agents during normal 

business hours upon reasonable prior notice to Lead Bank; and 
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(iv) to do or omit doing all such other actions as may be reasonably necessary or 

incident to the implementation, administration and servicing of the Loan and the rights 

and duties delegated hereinabove. 

 Lead Bank may execute any of its duties under this Agreement or any other Loan 

Document by or through its agents or attorneys-in--fact, and shall be entitled to the advice of 

counsel concerning all matters pertaining to its rights and duties hereunder or under the Loan 

Documents. Lead Bank shall not be responsible for the negligence or misconduct of any agents 

or attorneys-in-fact selected by it with reasonable care. 

 Neither Lead Bank nor any of its officers, directors, employees, agents, attorneys-in-fact 

or affiliates shall be liable for any action lawfully taken or omitted to be taken by it or them 

under or in connection with this Agreement or the other Loan Documents, except for its or their 

gross negligence or willful misconduct. Neither Lead Bank nor any of its officers, directors, 

employees, agents, attorneys-in-fact or affiliates shall be responsible for or have any duty to 

ascertain, inquire into, or verify (i) any recital, statement, representation or warranty made by the 

Borrower or any of its officers or agents contained in this Agreement or the other Loan 

Documents or in any certificate or other document delivered in connection therewith; (ii) except 

for the Standard of Care Obligation the performance or observance of any of the covenants or 

agreements contained in, or the conditions of, this Agreement or the other Loan Documents; (iii) 

the state or condition of any properties of the Borrower or any other obligor under the Loan 

Documents constituting collateral for the obligations of the Borrower under Loan, or any 

information contained in the books or records of the Borrower; (iv) the validity, enforceability, 

collectibility, effectiveness or genuineness of this Agreement or any other Loan Document or 

any other certificate, document or instrument furnished in connection therewith; or (v) the 

validity, priority or perfection of any lien securing or purporting to secure the Loan obligations 

or the value or sufficiency of any of the collateral. 
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 Lead Bank shall be entitled to rely, and shall be fully protected in relying, upon any 

notice, consent, certificate, affidavit, or other document or writing reasonably believed by it to be 

genuine and correct and to have been signed, sent or made by the proper person or persons, and 

upon the advice and statements of legal counsel (including, without, limitation, counsel to the 

Borrower), independent accountants and other experts selected by Lead Bank. Lead Bank shall 

be fully justified in failing or refusing to take any action under this Agreement or any other Loan 

Document unless it shall first receive such advice or concurrence of the Banks holding at least 

51% of the Participation Loan Shares hereunder (herein the "Required Lenders") or it shall first 

be indemnified to its satisfaction by the Participants against any and all liability and expense 

which may be incurred by it by reason of the taking or failing to take any such action. Lead Bank 

shall in all cases be fully protected in acting, or in refraining from acting, under this Agreement 

and the other Loan Documents in accordance with any written request of the Required Lenders, 

and each such request of the Required Lenders, and any action taken or failure to act by Lead 

Bank pursuant thereto, shall be binding upon all of the Participants; provided, however, that 

Lead Bank shall not be required in any event to act, or to refrain from acting, in any manner 

which is contrary to the Loan Documents, advice of counsel or to applicable law. 

 Lead Bank shall not be deemed to have knowledge or notice of the occurrence of any 

default or event of default unless Lead Bank has actual knowledge of the same or has received 

such notice from a Participant or the Borrower referring to this Agreement, describing such 

default or event of default and stating that such notice is a "notice of default". In the event that 

Lead Bank obtains such actual knowledge or receives such a notice, Lead Bank shall give 

prompt notice thereof to each of the Participants. Lead Bank shall take such action with respect 

to such Default or Event of Default as shall be reasonably directed by the Required Lenders. 

Unless and until Lead Bank shall have received such direction, Lead Bank may (but shall not be 
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obligated to) take such action, or refrain from taking such action, with respect to any such default 

or event of default as it shall deem advisable in the best interest of the Participants. 

 3. Each Bank shall have an undivided interest in the Loan proportionate to its 

Participation Loan Share.  Interest and all other amounts collected with respect to the Loan shall 

be apportioned, as received, between the Banks as provided herein in accordance with their 

Participation Loan Share. 

 4. All Banks' Participation Loan Shares shall at all times be equal in priority, pari 

passu. 

 5. Lead Bank shall give written notice to each Participant of each request for a Loan, 

by facsimile transmission, hand delivery or overnight courier, not later than 11:00 a.m. (New 

York time) (i) three (3) Business Days prior to any advance.  Each such notice shall be 

accompanied by a written summary of the request for a Loan and shall specify (a) the date of the 

requested Loan, (b) the aggregate amount of the requested Loan and, (c) each Bank's pro rata 

share of the requested Loan.  Each Participant shall, before 11:00 a.m. (New York time) on the 

date set forth in any such request for a Loan, make available to Lead Bank, at an account to be 

designated by Lead Bank in same day funds, each Bank’s ratable portion of the requested Loan.  

After Lead Bank’s receipt of such funds and upon Lead Bank's determination that the applicable 

conditions to making the requested Loan have been fulfilled, Lead Bank shall make such funds 

available to Borrower as provided for in this Agreement. Within a reasonable period of time 

following the making of each Loan, but in no event later than ten (10) Business Days following 

such Loan, Lead Bank shall deliver to each Participant a copy of Borrower's request for Loan 

advance and such Participant’s participation certificate.  Promptly after receipt by Lead Bank of 

written request from any Bank, Lead Bank shall deliver to the requesting Bank the 

accompanying certifications and such other instruments, documents, certifications and approvals 

delivered by or on behalf of Borrower to Lead Bank in support of the requested Loan. 
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 6. Lead Bank, as mortgagee of record, shall hold in New York State, in its storage 

facility where it stores documents on loans held for its own account from time to time during the 

term of the Loan, all Loan Documents executed and delivered in connection with said Loan 

including, but not limited to, the Note, Mortgage, title insurance policies and endorsements and 

hazard insurance policies, which shall be held by it for the benefit of and in trust for the Banks to 

the extent of each Participant's Participation Loan Share therein.  Without the prior consent of 

the Bank’s, Lead Bank shall not make or consent to any release of the Borrower from any 

liability thereunder, or waive any claim against Borrower or other obligor or guarantor under 

Loan Documents.  Lead Bank also will not pledge, encumber, sell, transfer, assign, modify or 

extend the Note, Mortgage or Loan Documents, release any portion of the Mortgaged Premises 

from the lien of the Mortgage except in accordance with the release provisions contained in the 

Loan Documents (if any)  nor make any advance of the Loan which is not insured by a title 

company.  Lead Bank shall, upon request and at Participant's expense, furnish Participant prior to 

execution with copies of all Loan Documents. 

 7. Lead Bank covenants, represents and warrants to Participants that: (a) it will 

notify Participants if monthly payments due under the Note or Mortgage are more than thirty 

(30) days delinquent; (b) it will notify Participants within ten (10) days of the time of receipt of 

knowledge of any default under the Loan Documents executed by Borrower; (c) Lead Bank is 

the owner of the Loan and has all right title and interest to sell the Participation Loan Shares to 

Participants and no other person or entity will have any interest in Lead Bank's position in 

respect of the Loan and Loan Documents other than Lead Bank without first obtaining the 

Required Lender’s written consent not to be unreasonably refused or delayed; (d) Lead Bank will 

not further sell, assign, pledge or otherwise hypothecate, in whole, or part its Retained Interest or 

any Participant's interest in the Loan or any instrument evidencing or securing the Loan, except 

as permitted by this Agreement. 
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 8. Except as hereinafter provided, Participants shall not sell or otherwise dispose of 

all or any part of its interest in said Loan without the prior written approval of Lead Bank, which 

approval shall not be unreasonably withheld but will be subject to the following conditions. 

 (i) Except as provided herein, each Participant may assign to one or more lending 

institutions, banks, investment banks or insurance companies (hereinafter an "Eligible 

Assignee") all or a portion of its interests, rights and obligations under this Agreement upon 

satisfaction of the following conditions: 

 (a)  Lead Bank shall have given its prior written consent to such assignment such 

consent will not be unreasonably withheld;  
(b) each such assignment shall be of a constant, and not a varying, percentage of all 

the assigning Participant’s rights and obligations under this Agreement,  
(c) each assignment shall be in an amount that is at least $1,000,000 and is a whole 

multiple of $100,000,  
(d) the parties to such assignment shall execute and deliver to Lead Bank, for 

recording in the Register (as hereinafter defined), an assignment and acceptance, 
(an "Assignment and Acceptance").   

 Upon such execution, delivery, acceptance and recording, from and after the effective 
date specified in each Assignment and Acceptance, which effective date shall be at least five (5) 
Business Days after the execution thereof, (a) the assignee thereunder shall be a party hereto and, 
to the extent provided in such Assignment and Acceptance, have the rights and obligations of a 
Bank hereunder, and (b) the assigning Bank shall, to the extent provided in such assignment and 
upon payment to Lead Bank of the registration fee referred to hereafter, be released from its 
obligations under this Agreement.   
 (ii) By executing and delivering an Assignment and Acceptance, the parties to the 
assignment thereunder confirm to and agree with each other and the other parties hereto as 
follows: 

  (a) other than the representation and warranty that it is the legal and beneficial 

owner of the interest being assigned thereby free and clear of any adverse 

claim, the assigning Bank makes no representation or warranty, express or 

implied, and assumes no responsibility with respect to any statements, 

warranties or representations made in or in connection with this 

Agreement or the execution, legality, validity, enforceability, genuineness, 
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sufficiency or value of this Agreement, the Loan Documents or any other 

instrument or document furnished pursuant hereto or the attachment, 

perfection or priority of any security interest or mortgage; 

  (b) the assigning Bank makes no representation or warranty and assumes no 

responsibility with respect to the financial condition of the Borrower and 

its subsidiaries or any other person primarily or secondarily liable in 

respect of any of the Loan obligations, or the performance or observance 

by the Borrower or any other person primarily or secondarily liable in 

respect of any of the Loan obligations of any of their obligations under 

this Agreement or any of the other Loan Documents or any other 

instrument or document furnished pursuant hereto or thereto; 

  (c) such assignee confirms that it has received a copy of this Agreement, and 

has reviewed copies of the most recent financial statements provided by 

the Borrower as required by the terms of the Loan Documents, together 

with such other documents and information as it has deemed appropriate 

to make its own credit analysis and decision to enter into such Assignment 

and Acceptance; 

  (d) such assignee will, independently and without reliance upon the assigning 

Bank, Lead Bank or any other Bank and based on such documents and 

information as it shall deem appropriate at the time, continue to make its 

own credit decisions in taking or not taking action under this Agreement; 

  (e) such assignee represents and warrants that it is an Eligible Assignee; 

  (f) such assignee appoints and authorizes Lead Bank to take such action as 

agent on its behalf and to exercise such powers as Lead under this 

Agreement and the other Loan Documents as are delegated to Lead Bank 
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by the terms hereof or thereof, together with such powers as are 

reasonably incidental thereto; 

  (g) such assignee agrees that it will perform in accordance with their terms all 

of the obligations that by the terms of this Agreement are required to be 

performed by it as a Participant and/or Bank; and 

  (h) such assignee represents and warrants that it is legally authorized to enter 

into such Assignment and Acceptance. 

 (iii) Lead Bank shall maintain a copy of each Assignment and Acceptance delivered to 

it and a register or similar list (the "Register") for the recordation of the names and addresses of 

the Participants, the Participant’s Participation Loan Share, and principal amount of the Loan 

owing to the Participant from time to time. The entries in the Register shall be conclusive, in the 

absence of manifest error, and the Borrower, Lead Bank and the Participants may treat each 

Person whose name is recorded in the Register as a Participant hereunder for all purposes of this 

Agreement.  

 The Register shall be available for inspection by the Borrower and the Participants at any 

reasonable time and from time to time upon reasonable prior notice. Upon each such recordation, 

the assigning Bank agrees to pay to Lead Bank a registration fee in the sum of $1,000. 

 (iv) Each Participant may sell sub-participations to one or more banks or other 

financial institutions in all or a portion of such Participant’s rights and obligations under this 

Agreement and the other Loan Documents; provided that (a) each such sub-participation shall be 

in a minimum amount of $100,000, (b) each sub-participant shall meet the requirements of an 

Eligible Assignee, (c) any such sale or sub-participation shall not affect the rights and duties of 

the selling Participant hereunder to the Borrower, and (d) the only rights granted to the 

sub-participant pursuant to such participation arrangements with respect to waivers, amendments 

or modifications of the Loan Documents shall be the rights to approve waivers, amendments or 
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modifications that would reduce the principal of or the interest rate on Loan, extend the term or 

increase the amount of the commitment of such Participant as it relates to such sub-participant, 

reduce the amount of any commitment fees to which such sub-participant is entitled or extend 

any regularly scheduled payment date for principal or interest. 

 (v) The Borrower agrees that in addition to disclosures made in accordance with 

standard and customary banking practices, any Participant may disclose information obtained by 

such Participant pursuant to this Agreement to assignees or sub-participants and potential 

assignees or sub-participants hereunder; provided that such assignees or sub-participants or 

potential assignees or sub-participants shall agree (a) to treat in confidence such information 

unless such information otherwise becomes public knowledge, (b) not to disclose such 

information to a third party, except as required by law or legal process and (c) not to make use of 

such information for purposes of transactions unrelated to such contemplated assignment or 

sub-participation. 

 (vi) Any assigning Participant shall retain its rights to be indemnified with respect to 

any claims or actions arising prior to the date of such assignment. If any assignee is not 

incorporated under the laws of the United States of America or any state thereof, it shall, prior to 

the date on which any interest or fees are payable hereunder or under any of the other Loan 

Documents for its account, deliver to the Borrower and Lead Bank certification as to its 

exemption from deduction or withholding of any United States federal income taxes.  

 (vii) Anything to the contrary notwithstanding, any Participant may at any time pledge 

all or any portion of its interest and rights under this Agreement to any of the twelve Federal 

Reserve Banks organized under the Federal Reserve Act, 12 U.S.C. 341. No such pledge or the 

enforcement thereof shall release the pledgor Participant from its obligations hereunder or under 

any of the other Loan Documents. 

   Sample 

 
Sample    



 

 13

 9. So long as Lead Bank serves as Lead, the Loan will be serviced by Lead Bank at 

an annual charge to Participants of ¼  of 1% of the interest portion of Collections (as hereinafter 

defined) under the Loan for each year or portion thereof this Agreement is in force and effect, 

and in the performance of such servicing Lead Bank shall: 

 (a) Demand, and use its best efforts as provided hereinafter to collect from Borrower 

amounts due under the Loan as and when due; 

 (b) Distribute to itself and Participant promptly upon receipt, the Participation Loan 

Share of each Bank in all payments made with respect to the Loan by Borrower and others.  Lead 

Bank warrants that, in its servicing of the Loan, even though it is not obligated to establish a 

separate account for the Loan, the funds attributable to the Loan will not be commingled with the 

general assets of Lead Bank other than to the extent Lead Bank may utilize a portion of its 

general assets to maintain minimum balances;  

 (c) Keep proper books of account and records reflecting the interest of the 

Participants in the Loan including the Register, which books and records shall be available for 

inspection and copying by Participant at all reasonable times during Lead Bank's regular 

business hours; 

 (d) Receive, hold and disburse pursuant to the terms of the Mortgage and Loan 

Documents any proceeds of fire or other insurance covering the Mortgaged Premises, or of any 

award for the condemnation of all or part thereof, it being understood that, to the extent 

permitted by the Mortgage and Loan Documents, the same shall be disbursed to the Participants 

in accordance with their Participation Loan Shares; 

 (e) Advance for the account of the Banks in accordance with their Participation Loan 

Shares such funds as may be necessary for hazard insurance premiums, real estate taxes, water 

rates and similar items, or for the preservation of the Mortgaged Premises, whenever in Lead 

Bank's judgment such advances shall be necessary or desirable to preserve the Mortgaged 
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Premises or the security of the Mortgage and upon the making of such advance, Participant shall 

reimburse Lead Bank for its pro-rata share of such disbursements by transmitting the same by 

good Federal Funds promptly after receipt of the advice of payment and a copy of the bill or 

invoice paid. 

 (f) Demand of Borrower full performance of all material terms, covenants and 

conditions of the Note, Mortgage and other Loan Documents on the part of Borrower to be 

performed, granting no indulgence, waiver or extension of time beyond thirty (30) days for such 

performance unless Required Lenders shall otherwise consent in writing. 

 10. It is expressly understood and agreed that, in its administration and servicing of 

the Loan, Lead Bank shall be required to exercise the same standard of care that it exercises in 

the administration and servicing of loans for its own account. 

 11. Banks as far as practical shall decide by mutual consent upon the exercise of any 

and all rights in connection with said Loan and any legal action to be taken.  Lead Bank shall, 

with reasonable promptness, notify Participants of any default by Borrower or any other matter 

which, in its best judgment, materially affects the joint or respective interests of Banks in said 

Loan.  If Required Lenders should fail to mutually agree upon any action required to be taken 

within such period as the circumstances may require, or within a reasonable period, if none be 

prescribed or there be doubt as to the period, Banks then owning at least fifty one (51%) percent 

of the Loan, shall have the right to determine the question as to the others and their bona fide 

decision shall be binding upon the other Banks with the same force and effect as if all had 

concurred therein. 

 Notwithstanding the foregoing, the unanimous written approval of all the Banks (except 

for Banks in default hereunder) shall be required with respect to any proposed amendment, 

waiver, discharge, termination, or consent which: 
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 (i) has the effect of (a) extending the final scheduled maturity or the date of any 

amortization payment of Loan or Note, (b) reducing the rate or extending the time 

of payment of interest or fees thereon, (c) increasing or reducing the principal 

amount thereof, or (d) otherwise postponing or forgiving any indebtedness 

thereunder, 

 (ii) releases or discharges any material portion of the collateral pledged under Loan 

other than in accordance with the express provisions of the Loan Documents,  

 (iii) amends, modifies or waives any provisions of this paragraph 11, 

 (iv) amends any of the financial covenants set forth in this Agreement,  

 (v) reduces the percentage specified in the definition of Required Lenders, 

 (vi) except as otherwise provided in this Agreement, changes the amount of any 

Bank’s Participation Loan Share, or 

 (vii) releases or waives any guaranty of the Loan obligations or indemnifications 

provided in the Loan Documents; 

and provided, further, that without the consent of Lead Bank, no such action shall amend, modify 

or waive any provision of this Agreement or any other provision of any Loan Document which 

relates to the rights or obligations of Lead Bank. 

 With respect to any requested amendment, waiver, consent or other action which requires 

the approval of the Required Lenders or all of the Banks, as the case may be, in accordance with 

the terms of this Agreement, or if Lead Bank is required hereunder to seek, or desires to seek, the 

approval of the Required Banks or all of the Banks, as the case may be, prior to undertaking a 

particular action or course of conduct, Lead Bank in each such case shall provide each Bank with 

written notice of any such request for amendment, waiver or consent or any other requested or 

proposed action or course of conduct, accompanied by such detailed background information and 

explanations as may be reasonably necessary to determine whether to approve or disapprove 
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such amendment, waiver, consent or other action or course of conduct. Lead Bank may (but shall 

not be required to) include in any such notice, printed in capital letters or boldface type, a legend 

substantially to the following effect: 

"THIS COMMUNICATION REQUIRES IMMEDIATE RESPONSE. FAILURE TO 

RESPOND WITHIN TEN (10) CALENDAR DAYS FROM THE RECEIPT OF THIS 

COMMUNICATION SHALL CONSTITUTE A DEEMED APPROVAL BY THE 

ADDRESSEE OF THE ACTION REQUESTED BY THE BORROWER OR THE 

COURSE OF CONDUCT PROPOSED BY THE LEAD BANK  AND RECITED 

ABOVE," 

and if the foregoing legend is included by Lead Bank in its communication, a Bank shall be 

deemed to have approved or consented to such action or course of conduct for all purposes 

hereunder if such Bank fails to object to such action or course of conduct by written notice to 

Lead Bank within ten (10) calendar days of such Bank's receipt of such notice. 

 12. In the event of a default by Borrower in the making of required payments or  

complying with any of the terms, covenants and conditions of the Loan Documents, and the 

continued existence of such default after the expiration of any applicable period of grace (or of 

any applicable period of indulgence), Lead Bank shall then give to Participant, notice of such 

default and shall within thirty (30) days after the expiration of such applicable period of grace, 

proceed upon the determination of the Required Lenders, pursuant to the procedure for reaching 

agreement outlined in paragraph 11, to declare the principal sum secured by the Mortgage to be 

due and payable and/or foreclose the Mortgage (or to acquire the Project by a deed in lieu thereof 

if such be acceptable in the opinion of Lead Bank’s counsel), employing such counsel as Banks 

may agree upon or absent such agreement such counsel as Banks having a majority of 

Participation Loan Shares shall agree upon.  The expenses of the foreclosure proceeding or the 
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acquisition of the Project by deed in lieu thereof shall be borne by the Banks in accordance with 

their Participation Loan Shares. 

 13. Lead Bank shall collect on behalf of Banks, the interest and principal paid on the 

Loan, release fees, premiums, and origination fee, condemnation awards, proceeds of title 

insurance and fire insurance, and all other amounts paid in respect of the Loan all of which are 

hereafter referred to as "Collections".  Bank's Participation Loan Share of Collections received 

by Lead Bank as agent shall be held by it for the benefit of and in trust for each Participant until 

such time as actually paid over to such Participant.  Within two (2) business days of receipt of 

Collections, Lead Bank shall pay over to each Participant its Participation Loan Share of all such 

Collections.  If for any reason, any Bank has disbursed more or less than its pro rata share of the 

Loan, its share of the interest and principal will be adjusted accordingly for such period of time 

as its disbursements are more or less than the other Banks' pro rata share. 

 Subject to the terms and conditions hereof, Lead Bank shall distribute all Collections in 

the order and manner set forth below: 

 First:  To Lead Bank, towards any fees and any expenses for which it is entitled 

to reimbursement under this Agreement or the other Loan Documents not 

theretofore paid to Lead Bank. 

 Second: To all in Banks accordance with their Participation Loan Share until all   

   Banks have been reimbursed for all expenses which such Banks have   

   previously incurred and not theretofore paid to such Bank.  

 Third:  To all Banks in accordance with their Participation Loan Share until all 

Banks have been paid in full all principal and interest due to such Banks 

under the Loan, with each Bank applying such proceeds for purposes of 

this Agreement first against the outstanding principal balance due to such 
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Bank under the Loan and then to accrued and unpaid interest due under 

the Loan. 

 Fourth:  To all Banks in accordance with their Participation Loan Share until all   

   Banks have been paid in full all other amounts due to such Banks under   

   the Loan including, without limitation, any costs and expenses incurred   

   directly by such Banks to the extent such costs and expenses are 

 reimbursable to such Banks by the Borrower under the Loan Documents. 

 Fifth:  To the Borrower or such third parties as may be entitled to claim 

collections. 

 If, after Lead Bank has paid each Bank’s Participation Loan Share of any payment 

received or applied by Lead Bank in respect of the Loan, that payment is rescinded or must 

otherwise be returned or paid over by Lead Bank, whether pursuant to any bankruptcy or 

insolvency law, sharing of payments clause of any loan agreement or otherwise, such Bank shall, 

at Lead Bank's request, promptly return its proportionate share of such payment or application to 

Lead Bank, together with the Bank’s proportionate share of any interest or other amount required 

to be paid by Lead Bank with respect to such payment or application. 

 If any Bank (including Lead Bank), acting in its individual capacity, shall exercise any 

right of setoff against a deposit balance or other account of the Borrower held by such Bank on 

account of the obligations of the Borrower under Loan Documents, such Bank shall remit to 

Lead Bank as Lead all such sums received pursuant to the exercise of such right of setoff, and 

Lead Bank shall apply all such sums for the benefit of all of the Banks hereunder in accordance 

with the terms of this Agreement. 

 If in the reasonable opinion of Lead Bank distribution of any amount received by it in 

such capacity hereunder or under the Note or under any of the other Loan Documents might 

involve any liability, it may refrain from making distribution until its right to make distribution 
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shall have been adjudicated by a court of competent jurisdiction or has been resolved by the 

mutual consent of all Banks.  In addition, Lead Bank may request full and complete indemnity, 

in form and substance satisfactory to it, prior to making any such distribution. If a court of 

competent jurisdiction shall adjudge that any amount received and distributed by Lead Bank is to 

be repaid, each person to whom any such distribution shall have been made shall either repay to 

Lead Bank its proportionate share of the amount so adjudged to be repaid or shall pay over to the 

same in such manner and to such persons as shall be determined by such court. 

 14. In the case of satisfaction, sale or other disposition of the Loan, Lead Bank will 

promptly account for and, as soon as collected, pay over to each Participant its Participation 

Loan Share.  Participants shall have the right to an accounting for all moneys and/or other 

property received by Lead Bank in connection with the Loan and Lead Bank shall be deemed a 

trustee of each Bank's Participation Loan Share. 

 15. So far as the rights of Participants are concerned, the security for the Loan shall 

be deemed to be that hereinabove specifically described, together with any substitutions therefor 

agreed to by Banks. 

 16. In connection with the Loan, each Bank shall pay all of its own legal expenses 

and other expenses except to the extent that Borrower pays same.  Banks agree and understand 

that any expenses incurred in connection with litigation (including, but not limited to, actions 

brought against any or all Banks by Borrower or outside parties relative to Loan) and/or 

foreclosure proceedings will be paid by each Bank in accordance with its Participation Loan 

Share. 

 17. In case at any time after the Loan is fully advanced, any Bank has payment or 

payments made to it (except by offset) on Loan in a greater proportion than such payments made 

on the participation held by the other Banks, the Bank so receiving such greater participation 

payment agrees to pay to Lead Bank the portion of such payment which exceeds the receiving 
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Bank's Participation Loan Share thereof and Lead Bank shall distribute such payment to the 

Banks in such amounts as shall result in the same participation by each Bank in the aggregate 

principal amount of the Loan outstanding as existed immediately prior to such disproportionate 

payment or payments.  If any Bank shall be required to refund any amounts which have been 

paid or received on account of Loan for its participation, then the other Banks shall repurchase 

their Participation Loan Share of such refund for cash from such Bank.  In case such payment or 

payments is disturbed by legal process or otherwise, appropriate further pro rata adjustments 

shall be made. 

 18. All Loan disbursements, including all sums which may have to be paid for taxes, 

assessments, or similar or dissimilar items, costs, expenses, attorneys' fees and other 

disbursements incurred in the protection of the security for the Loan or the enforcement of 

Bank's rights and remedies, or for or by reason of the acquisition, completion, operation, 

ownership or sale of the Mortgaged Premises in the event of the acquisition of title to collateral 

shall be made or borne by Banks in proportion to its or their Participation Loan Share. 

 19. (a) In the event that any Bank receives payment of indebtedness owing by 

Borrower in connection with the Loan by means of an offset, then such Bank shall deliver to 

Lead Bank as Lead and Lead Bank shall distribute an amount of money equal to the amount of 

such offset between the Banks for application to the following items and in the following order 

of priority: 

  (i) To the Bank delivering same, for reasonable expenses incurred in 

connection with such transaction; 

  (ii) To accrued and unpaid interest on the Note;  

  (iii) To reimbursement for any advances which shall have been made pursuant 

to this Agreement or the Mortgage; and  

  (iv) To the outstanding principal balance of the Note.  
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 (b) All funds applied pursuant to Subsections (ii), (iii) and (iv) of Section 19(a) shall 

be remitted to the Banks pro rata.  However, if, following remittance of such money to the Bank, 

the offset is adjudged invalid and is set aside, then the Bank receiving such payment shall remit 

back to the Bank that received such offset a like amount of money. 

 20.  Neither the execution of this Agreement, nor any sharing in the benefits and 

burdens of the Banks in respect of the Loan or in the proceeds and avails thereof, is intended to 

constitute, nor shall it be construed to constitute, the formation of a partnership or joint venture 

between or among the Banks, nor shall it be construed to be an extension of credit or a loan by 

Participant to Lead Bank or vice versa. 

 21. In the event foreclosure occurs or a deed in lieu thereof is delivered then title to 

the Project shall be taken in the name of Lead Bank as agent, assuming Lead Bank is not in 

default of its obligations hereunder or has not been removed as Lead, or its nominee approved by 

Banks and Lead Bank shall, either itself or through a managing agent selected by it (which may 

be an affiliate of Lead Bank), manage and operate the Project and sell the same upon such terms 

as hereinafter provided.  All reasonable expenses of such operation shall be borne by the Banks 

in accordance with their Participation Loan Share.  With the prior written consent of Required 

Lenders, Lead Bank may sell the Project at such price and upon such terms as may be approved 

in such written consent.  Promptly after such sale the net cash proceeds shall be distributed 

between the Banks according to their Participation Loan Shares.  Any purchase money mortgage 

taken in connection with such sale shall name Lead Bank and Participants or their nominees as 

mortgagees. 

 22. Should there be appointed for any Bank a receiver, conservator or trustee, or 

should there be any assignment of all or substantially all of the assets of any Bank (other than in 

its usual course of business), or should any bankruptcy or insolvency proceeding be taken by or 

against it under federal or state law, then the interest of such Bank (called for the purpose of this 
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paragraph the "Insolvent Bank"), upon demand of the others, will vest in a proportion equal to a 

fraction, the numerator of which will be the amount Insolvent Bank has advanced and the 

denominator of which will be equal to the total amount ultimately advanced under the Loan 

Documents.  Should the Loan not be fully advanced at the time of the insolvency, Lead Bank 

may proceed to advance the remaining amounts to be advanced under Loan Documents, 

acquiring a greater proportion of Loan or it may sell the balance of the Loan remaining to 

another financial institution.  Should Lead Bank be the Insolvent Bank, it will assign to 

Participants or their designee the Loan Documents and Participants shall have the right to an 

accounting for all money and other property received by Lead Bank in connection with the Loan.  

Upon assignment of the Loan under this section, Participants or its designees shall become and 

be the Lead under this Agreement in the place and stead of Lead Bank, with all the powers and 

obligations conferred or imposed by this Agreement and Loan Documents but without any 

obligation as to acts committed or omitted to be taken prior to such assignment.  

 23. Wherever the context may require, any pronouns used herein shall include the 

corresponding masculine, feminine and neuter forms; and the singular form of any noun or 

pronoun shall include the plural and vice versa. 

 24. All notices directed to Lead Bank or Participants shall be sent to their respective 

offices at the addresses set forth in the preamble. 

 25. This Agreement and any right or liability arising hereunder shall be construed in 

accordance with the laws of the State of New York. 

 26. This Agreement together with the Loan Documents and commitment letter, set 

forth the entire agreement of the parties and cannot be modified, amended or discharged, nor can 

any provision thereof be waived, except by written instrument signed by the party or parties 

against whom enforcement of any such modification, amendment, discharge or waiver is sought. 
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 27. Upon the request of any Bank, this Agreement shall be recorded in the land 

records of the jurisdiction where the Project is located and upon any such request Lead Bank as 

Lead shall deliver to the Bank so requesting, execution counterparts of this Agreement so as to 

provide Participant with a fully executed counterpart hereof in recordable form. 

 28. No Bank makes or has made any representation (except as herein specifically set 

forth) or warranty to any of the others, and none assumes responsibility with respect to the 

legality, sufficiency, enforceability or collectibility of the Loan or any document relative thereto, 

or of any collateral held as security for the Loan but each Bank warrants that each has full power 

and authority to enter into this Agreement and to complete the transaction contemplated hereby.  

No Bank assumes any responsibility for the financial condition or credit worthiness of the 

Borrower, for the security value of any collateral, or for the performance of any obligations of 

the Borrower, or any other obligor or guarantor.  Although Lead Bank will furnish Participant 

with copies of such documents as Lead Bank shall receive, Lead Bank assumes no responsibility 

with respect to the authenticity, validity or enforceability thereof. 

 Each Bank acknowledges that it has, independently and without reliance upon Lead Bank 

or any other Bank, and based on the financial statements prepared by the Borrower and such 

other documents and information as it has deemed appropriate, made its own credit analysis and 

investigation into the business, assets, operations, property, and financial and other condition of 

the Borrower and has made its own decision to enter into this Agreement and the other Loan 

Documents. Each Bank also acknowledges that it will, independently and without reliance upon 

Lead Bank or any other Bank, and based on such documents and information as it shall deem 

appropriate at the time, continue to make its own credit decisions in determining whether or not 

conditions precedent to closing any Loan hereunder have been satisfied and in taking or not 

taking any action under this Agreement and the other Loan Documents. 
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 29. The entire commitment fee payable under Loan shall be paid to and retained by 

Banks in the same percentage as each Bank’s Participation Loan Share. 

 30. This Agreement may be executed in any number of counterparts, but all of such 

counterparts shall be deemed to constitute one instrument. 

 31. The Participants agree to reimburse and indemnify Lead Bank, ratably in 

proportion to their respective Participation Loan Shares, for (i) any amounts not reimbursed by 

the Borrower for which Lead Bank is entitled to reimbursement by the Borrower under this 

Agreement or the other Loan Documents, (ii) any other expenses incurred by Lead Bank on 

behalf of Banks in connection with the preparation, execution, delivery, administration, 

amendment, waiver and/or enforcement of this Agreement and the other Loan Documents, and 

(iii) any liabilities, obligations, losses, damages, penalties, actions, judgments, suits, costs, 

expenses or disbursements of any kind and nature whatsoever which may imposed on, incurred 

by or asserted against Lead Bank in any way relating to or arising out of this Agreement or the 

other Loan Documents or any other document delivered in connection therewith or any 

transaction contemplated thereby, or the enforcement of any of the terms hereof or thereof, 

provided that no Participant shall be liable for any of the foregoing to the extent that they arise 

from the gross negligence or willful misconduct of Lead Bank. If any indemnity furnished to 

Lead Bank for any purpose shall, in the opinion of Lead Bank, be insufficient or become 

impaired, Lead Bank may call for additional indemnity and cease, or not commence, to do the 

action indemnified against until such additional indemnity is furnished. 

 32. With respect to its Participation Loan Share as a Bank, Lead Bank shall have the 

same rights and powers hereunder and under any other Loan Document as any Bank and may 

exercise the same as though it were not the Lead, and the term "Bank" or "Banks"' shall, unless 

the context otherwise indicates, include Lead Bank in its individual capacity. Lead Bank may 

accept deposits from, lend money to, and generally engage in any kind of banking or trust 
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business with the Borrower or any subsidiary or affiliate of the Borrower as if it were not the 

Lead hereunder. 

 33. Lead Bank may resign as Lead at any time by giving thirty (30) days' prior written 

notice to the Banks and Borrower. The Required Lenders, for good cause, may remove Lead 

Bank as Lead at any time by giving thirty (30) days' prior written notice to Lead Bank, the 

Borrower and the other Banks.  Upon any such resignation or removal, the Required Lenders 

shall have the right to appoint a successor Lead. If no successor shall have been so appointed by 

the Required Lenders and accepted such appointment within thirty (30) days after the retiring 

Lead’s giving notice of resignation or the Required Lenders' giving notice of removal, as the 

case may be, then the retiring Lead may appoint, on behalf of the Borrower and the Banks, a 

successor Lead.  Each such successor shall be a financial institution which meets the 

requirements of an Eligible Assignee.  Upon the acceptance of any appointment as Lead 

hereunder by a successor such successor Lead shall thereupon succeed to and become vested 

with all the rights, powers, privileges and duties of the retiring Lead, and the retiring Lead shall 

be discharged from its duties and obligations hereunder and under the other Loan Documents. 

After any retiring Lead’s resignation hereunder, the provisions of this section shall continue in 

effect for its benefit in respect of any actions taken or omitted to be taken by it while it was 

acting as the Lead hereunder. 

 34. If for any reason any Bank shall fail or refuse to abide by its obligations under this 

Agreement, including without limitation its obligation to make available to Lead Bank its pro 

rata share of any Loan, expenses or setoff (a "Delinquent Lender") and such failure is not cured 

within ten (10) days of receipt from Lead Bank of written notice thereof, then, in addition to the 

rights and remedies that may be available to Lead Bank, other Banks, the Borrower or any other 

party at law or in equity, and not at limitation thereof, (i) such Delinquent Lender's right to 

participate in the administration of, or decision-making rights related to, the Loan, this 
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Agreement or the other Loan Documents shall be suspended during the pendency of such failure 

or refusal, and (ii) a Delinquent Lender shall be deemed to have assigned any and all payments 

due to it from the Borrower, whether on account of Loan, interest, fees or otherwise, to the 

remaining non-delinquent Banks for application to, and reduction of, their proportionate shares 

of Loan until, as a result of application of such assigned payments the Banks' respective pro rata  

shares of Loan shall have returned to those in effect immediately prior to such delinquency and 

without giving effect to the nonpayment causing such delinquency. The Delinquent Lender's 

decision-making and participation rights and rights to payments as set forth in clauses (i) and (ii) 

hereinabove shall be restored only upon the payment by the Delinquent Lender of its pro rata 

share of Loan proceeds or expenses as to which it is delinquent, together with interest thereon at 

the Prime Rate from the date when originally due until the date upon which any such amounts 

are actually paid. 

 The non-delinquent Banks shall also have the right, but not the obligation, in their 

respective, sole and absolute discretion, to acquire for no cash consideration, pro rata, based on 

the respective Participation Loan Shares of those Banks electing to exercise such right the 

Delinquent Lender's commitment to fund future loans, if any (the "Future Commitment"). Upon 

any such purchase of the pro rata share of any Delinquent Lender's Future Commitment, the 

Delinquent Lender's share in future loans and its rights under the Loan Documents with respect 

thereto shall terminate on the date of purchase, and the Delinquent Lender shall promptly 

execute all documents reasonably requested to surrender and transfer such interest, including, if 

so requested, an Assignment and Acceptance. Each Delinquent Lender shall indemnify Lead 

Bank and each non-delinquent Bank from and against any and all loss, damage or expenses, 

including but not limited to reasonable attorneys' fees and funds advanced by Lead Bank or by 

any non-delinquent Bank, on account of a Delinquent Lender's failure to timely fund its pro rata 

share of Loan or to otherwise perform its obligations under the Loan Documents. 
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 35. This agreement shall inure to the benefit of and be binding upon Banks and their 

respective successors and assigns. 

 IN WITNESS WHEREOF, the parties have caused these presents to be executed the day 

and year first above written. 
    [LEAD BANK] 
 
    By:____________________________ 

  
 

[PARTICIPANT] 
 

    By:___________________________ 
 Name: 
 Title: 

STATE OF NEW YORK, ) 
       :  ss.: 
COUNTY OF                 .  ) 
 
 On the        day of _______in the year ______ before me, the undersigned, a Notary 
Public in and for said State, personally appeared _________________, personally known to me 
or proved to me on the basis of satisfactory evidence to be the individual(s) whose name(s) 
is(are) subscribed to the within instrument and acknowledged to me that he/she/they executed the 
same in his/her/their capacity(ies), and that by his/her/their signature(s) on the instrument, the 
individual(s), or the person upon behalf of which the individual(s) acted, executed the 
instrument. 
 
    _____________________________ 
     Notary Public 
STATE OF NEW YORK, ) 
       :  ss.: 
COUNTY OF                 .  ) 
 
 On the        day of ________ in the year _______before me, the undersigned, a Notary 
Public in and for said State, personally appeared ___________________, personally known to 
me or proved to me on the basis of satisfactory evidence to be the individual(s) whose name(s) 
is(are) subscribed to the within instrument and acknowledged to me that he/she/they executed the 
same in his/her/their capacity(ies), and that by his/her/their signature(s) on the instrument, the 
individual(s), or the person upon behalf of which the individual(s) acted, executed the 
instrument. 
     _____________________________ 
     Notary Public 
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 EXHIBIT "A" 
 

 PARTICIPATION CERTIFICATE 
 
 
 
 
Certificate No.   Date: 
 
 
 
  [LEAD BANK] hereby certifies that [PARTICIPANT] has purchased an undivided 
participation interest in a certain mortgage loan pursuant to the terms and conditions of that 
certain Participation Agreement, dated ________________ by and between [LEAD BANK] and 
[PARTICIPANT]. 
 
 [LEAD BANK] certifies to the above [PARTICIPANT] that there has been advanced to 
date under the mortgage loan, the aggregate principal sum of $___________ and that 
Participant's Participation Loan Share (as described in the Participation Agreement) thereof is 
____%. 
 
 

 
[LEAD BANK] 

 
    By:______________________________ 

Name: 
Title: 

 
 

   Sample 
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