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538 Lender Servicing Responsibilities

Section 538 Guaranteed Rural Rental Housing (“538”) Loan Program
The Section 538 Guaranteed Rural Rental Housing loan program is “lender driven”.  USDA relies on the lender’s expertise and due diligence in servicing the entire 538 loan (both guaranteed and unguaranteed portion) in a prudent manner.  The responsibilities of the lender are more fully set forth in the Lender’s Agreement.  The lender’s responsibilities include:

Routine servicing

· Seeing that any development work being financed is properly planned and carried out

· Receiving and applying all payments equally to the guaranteed and unguaranteed portion

· Assuring compliance with all loan agreements and security instruments

· Approving management agreements for the project

· Monitoring the management & operation of the rental housing in accordance with the regulatory agreement, management plan, and civil rights & fair housing laws.  This includes assuring that the housing is operated under USDA affordability standards.  

· Using a funds management system for all releases from the project’s capital replacement reserve & escrow accounts.  Lenders establish their own reserve management protocols.  

· Approving the distribution of surplus project cash to owners only when the project is well-maintained and in good financial condition, and other agreements are met.

Collateral servicing

· Inspecting and verifying the proper maintenance of the property – at least annually

· Maintaining the lien positions specified in the Conditional Commitment

· Assuring that adequate insurance is maintained; monitoring whether taxes and assessments are paid when due

Financial information servicing

· Obtaining CPA-prepared, audited financial statements on the borrower at least annually 

· Spreading and analyzing the borrower’s financial condition

Problem loan servicing

· Protecting the loan and collateral in the event of default

· Protecting the collateral from third party actions -- foreclosures, condemnations, tax sales, etc.

· Protecting the loan in the event of a bankruptcy

Although loan servicing is the lender’s primary responsibility,  

USDA must be notified:

· quarterly – as of 3/31, 6/30, 9/30 and 12/31-- on the loan’s status and remaining balance (use Form 1980-41)

· annually – 120 days after the borrower’s fiscal year-end– provide (1) project’s audited financial statements with credit analysis (2) current project classification, and (3) certification that the project has been inspected, borrower records have been reviewed, and the project is operating in accordance with agreements

· at least 30 days prior to any prepayment

· whenever the loan is ever more than 30 days delinquent (use Form 1980-44)

· whenever the borrower is in violation of any loan covenant or security agreement

USDA’s prior written concurrence is needed:

· for any change in ownership

· for any modification of loan instruments or subordination of lien position

· for any restructuring of rates, term, or debt repayment

· to release any borrower or guarantor from liability

· prior to any liquidation action

USDA Rural Development is an equal opportunity Lender, Provider and Employer.
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