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SUBJECT:
Closing Instructions for Subsequent MFH Repair Loans and Grants

Multi-Family Housing (MFH) Programs

TO:
MFH Loan Officers, USDA Rural Development, California

Rural Rental Housing (RRH) and Farm Labor Housing (FLH) regulations require RRH loans and FLH loans and grants to be closed in consultation with the Office of General Counsel (OGC).  However, under California State law, closing is typically a straightforward matter and the guidance of OGC is consistent.  

This memo was developed in consultation with OGIC to assure standard OGC-approved closing instructions for subsequent RRH loans and FLH loans and grants for repair purposes.  This will eliminate the need to submit files via the State Office to OGC and thereby speed loan processing and closing.  

Subsequent RRH loans and FLH loans and grants for repair purposes are to be closed using the following standard advice of OGC.  The advice provided in this memo is applicable to routine repair loan closing situations.  Where the collateral being pledged is not fee simple real property (e.g., a leasehold estate), where the borrower has an unusual organizational structure (e.g., a cooperative), or if other unusual circumstances or special conditions apply, the case file is to be sent to the MFH Section in the State Office who will seek supplemental advice from OGC.

The following exhibits are provided as standard instruments to be used in closing MFH repair loans and grants:

Exhibit A.  Rider to Real Estate Deed of Trust for California (RRH and FLH)

Exhibit B.  Assignment of Income and Assessments

MFH repair loans and grants are to be closed in accordance with RD Instruction 1927-B and California Supplement 1927-B and its Exhibit B.  The title company will be given a copy of the following instructions along with Form FmHA-CA 1927-2A, “USDA Rural Development Closing Instructions (Multi-Family Housing)”:

The promissory note, Form RD 1944-52, “Multiple Family Housing Promissory Note”, is to be executed by the appropriate, authorized party or parties as follows:

	If the borrower is a
	Promissory note executed by

	Individual(s)
	All individuals

	General partnership
	All partners

	Limited partnership
	The general partner(s)  

After the printed language on page 2 of the promissory note, the following language is to be added:  “If the borrower is a limited partnership, none of the partners, including a general partner, shall be held personally liable hereunder and, in the event of default, lender’s sole recourse shall be the assets of the limited partnership.”

	Corporation
	The corporation’s president, secretary, or other authorized member.

	Nonprofit
	The organization’s president, secretary, or other authorized member.

	Housing Authority
	The organization’s executive director, secretary, or other authorized member.

After the printed language on page 2 of the promissory note, the following language is to be added:  “This note is given by Borrower pursuant to the Housing Authorities Law of California.  The debt evidenced by this note is not a debt of a city, county, or state, or any political subdivision thereof, and neither are they liable thereon, nor is the note payable out of any funds or property other than those of Borrower specified in the instruments securing this note.  This note does not constitute an indebtedness within the meaning of any constitutional or statutory debt limitation or restriction.”  Have the authorized party initial this language.


1. The deed of trust, Form FmHA 1927-1 CA, “Real Estate Deed of Trust for California with Assignment of Rents”, will be prepared as follows.  (Do not use the SFH deed of trust, Form RD 3550-14-CA.)

a. Prepare the deed of trust listing the promissory note.  

b. If the space reserved on the deed of trust for the property description is insufficient, type in that space:  FOR PROPERTY DESCRIPTION SEE EXHIBIT “A” ATTACHED HERETO AND MADE A PART HEREOF, and then attach the property description to the deed of trust as Exhibit “A”.

c. On the last page of the document, following the last numbered covenant, add:  SEE ATTACHED RIDER TO REAL ESTATE DEED OF TRUST FOR CALIFORNIA (RRH and FLH) FOR ADDITIONAL COVENANTS.

d. Have the “RIDER TO REAL ESTATE DEED OF TRUST FOR CALIFORNIA (RRH and FLH)”, which is attached as Exhibit A to this memo, dated with the same date as the deed of trust and promissory note; have the Rider signed by the proper party or parties who executed the deed of trust; and attach the dated and executed Rider to the deed of trust before recording the deed.  Insert the appropriate dates in the indicated blanks of the Rider.  

e. Have the deed of trust executed by the proper party or parties and attested by the applicant’s secretary under the applicant’s corporate seal, if applicable.

f. The signature of the applicant or party or parties to the deed of trust must be acknowledged before a notary public using the property certificate of acknowledgement.  

2. Exhibit B to this memo, “Assignment of Income and Assessments” must be dated and executed by the same authorized party or parties who sign the promissory note.  DO NOT record this assignment.  

3. For RRH loans, in compliance with RD Instruction 1944-E, §1944.221(b), a financing statement must be filed.  If one is already on file with the Secretary of State, no additional filing is necessary.  If for some reason a current financing statement is not on file, one must be properly completed, dated and executed in duplicate, as follows:

a. Form UCC-1, “Financing Statement”, obtained from the California Secretary of State web site – www.ss.ca.gov/business/ucc/ra_9_ucc-1.pdf – must be prepared in duplicate and executed by the applicant.  Be sure that the correct mailing address and chief place of business address are inserted.  Then the original and executed copy of the Financing Statement must be forwarded to the Secretary of State with the proper filing fee and with instructions that the original be filed, the filing information be endorsed on the copy, and the copy be returned to your office at the address provided in the Financing Statement.

b. An Information Request – http://www.ss.ca.gov/business/ucc/ra_9_ucc-11.pdf – must accompany the Financing Statement with the appropriate information search fee.  The Secretary of State’s Certificate in response to that request must show no encumbrances superior to the Financing Statement in favor of the United States of America acting through the Rural Housing Service.

4. An ALTA loan policy of title insurance is required.  The title company must not close until it is prepared to promptly issue an ALTA loan policy insuring the UNITED STATES OF AMERICA as beneficiary under the deed of trust in the minimum sum of the proposed loan amount, showing title to the land to be vested in the borrower.

5. All taxes and assessments must be current at the time of closing.

6. Under no circumstances shall the United States or its officers or agents, on any lender insured by the United States, be responsible for any of the costs or charges incurred in connection with this transaction.

If you have any questions, please contact the MFH Program Section. 

JEFFREY D. DEISS

Multi-Family Housing Program Director

Exhibit A.

RIDER TO REAL ESTATE DEED OF TRUST FOR CALIFORNIA (RRH and FLH)

The following covenants numbered (34) through (38) shall be a part of the within Deed of Trust or Mortgage, and fully apply as if stated therein:

(34)
This instrument also secures the obligations and covenants of borrower set forth in borrower's Loan Resolution (Loan Agreement) of *** insert date *** , which is hereby incorporated herein by reference. Occupancy of the housing and related facilities on the property will be limited to eligible tenants as defined in the regulations of the USDA Rural Development unless the Government gives prior written approval to other occupancy.  As required by the Government:  Borrower will permit the Government to inspect and examine the operation of the housing and the books, records, and operations of borrower; submit regular and special reports pertinent to the purpose of the loan or the Government's financial interest; subject rents and charges and other terms of rental agreements with tenants of the housing, and compensation to employees connected with its operation, to prior approval by the Government, or to adjustment at the direction of the Government when necessary in its judgment to carry out the purpose of the loan or protect its financial interests; and comply with any other requirements which in the discretion of the Government are reasonably appropriate to the purpose of the loan or protection of the Government's interests.  Revenue from the housing will be first used to pay operation and maintenance costs of such housing and to make adequate provision to meet required payments as they become due on the USDA rural rental housing loan.  

(35)
The property described herein was obtained or improved through Federal financial assistance.  This property is subject to the provisions of Title VI of the Civil Rights Act of 1964 and the regulations issued pursuant thereto for as long as the property continues to be used for the same or similar purpose for which financial assistance was extended or for as long as the purchaser owns it, whichever is longer.  If this the Federal financial assistance was an RRH loan, this property is subject to the provisions of Title VI of the Rehabilitation Act of 1973 and the regulations issued pursuant thereto for as long as the property continues to be used for the same or similar purpose for which financial assistance was extended or for as long as the purchaser owns it, whichever is longer.

(36)
The borrower and any successors in interest agree to use the housing for the purpose of housing people eligible for occupancy as provided in Section 514 or Section 515 of Title V of the Housing Act of 1949, as amended, and FmHA regulations then extant during this 20 year period beginning *** insert date of obligation *** .  Until *** insert date 20 years from date of obligation *** , no eligible person occupying the housing shall be required to vacate, or any eligible person wishing to occupy shall be denied occupancy without cause.  The borrower will be released from these obligations before that date only when the Government determines that there is no longer a need for such housing, or that such other financial assistance provided the residents of such housing will no longer be provided due to no fault, action or lack of action on the part of the borrower.  A tenant or individual wishing to occupy the housing may seek enforcement of this provision, as well as the Government.

(37)
The borrower will comply with the terms of all licenses, permits, and franchises now or hereafter obtained by borrower, and, if borrower is a legal entity, will take any action required to keep the legal entity in good standing and fully comply with applicable statutes and regulations for the duration of this instrument.  

(38)
If the borrower is a limited partnership, none of the partners, including a general partner, shall be held personally liable hereunder and, in event of default, lender’s sole recourse shall be the assets of the limited partnership.  
Signed for identification this _______ day of ____________, __________ .

<INSERT BORROWER’S LEGAL NAME>

_______________________________________________

<Insert signatory name & capacity (e.g., “General Partner”)>

Exhibit B.

ASSIGNMENT OF INCOME AND ASSESSMENTS

1. This security agreement is executed by the undersigned as Debtor in favor of the UNITED STATES OF AMERICA, acting through the Rural Housing Service, United States Department of Agriculture, the successor to the Farmers Home Administration, as Secured Party.

2. In consideration of a loan to Debtor made or insured by Secured Party, Debtor hereby assigns and grants to Secured Party a security interest in all income due or to become due to, and all assessments imposed or to be imposed by, Debtor.

3. At all times when the note(s) evidencing said loan is (are) held by Secured Party, or in the event Secured Party assigns said note(s) without insuring the payment thereof, this security agreement shall secure the prompt payment of said note(s).

4. At all times when the note(s) evidencing said loan is (are) held by an insured lender, this security agreement shall not secure payment of said note(s) or attach to the debt evidenced thereby, but shall secure Debtor's agreement to indemnify Secured Party against loss under its insurance endorsement, as more particularly provided in the deed(s) of trust, mortgage(s), or other security agreement(s) between Debtor and Secured Party.

5. In any event and at all times this security agreement shall also secure repayment of all further advances and expenditures made by Secured Party pursuant to said deed(s) of trust, mortgage(s), or other security agreement(s).

6. As long as Debtor complies with the terms of said note(s) and its other agreements with Secured Party, Secured Party shall not collect said income or assessments.  In the event of any default in such compliance, Secured Party may, at its option, collect said income and assessments and exercise any other right or remedy provided by the Uniform Commercial Code, after giving any notice required thereby. Neither failure nor delay on the part of Secured Party in exercising its said rights operates as a waiver thereof, nor shall any single or partial exercise of any such right preclude other or further exercise thereof or the exercise of any other such right.

Executed this _______ day of ____________, __________ .

<INSERT BORROWER’S LEGAL NAME>

By_____________________________________________

<Insert signatory name & capacity (e.g., “General Partner”)>

Attest:

___________________________________

Title by:  ___________________________




USDA Rural Development is an equal opportunity Lender, Provider and Employer.

Complaints of discrimination should be sent to:

USDA Director, Office of Civil Rights, Washington, D.C.  20250
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