PART 4287 - SERVI Cl NG

Subpart

4287.
4287.
4287.
4287.
4287.
4287.

4287.
4287.

4287.
4287.
4287.
4287.
4287.
4287.

(12- 23- 96)

101
102
103
104
106
107

108
112

113
114
123
124
125
134

B -

TABLE OF CONTENTS

I nt roducti on.

Def i nitions.

Exception Authority.

- 4287.105 |[Reserved]

Appeal s.
Rout i ne servi ci ng.

(a) Lender reports.

(b) Loan classification.

(c) Agency/lender conference.
(d) Financial reports.

(e) Additional expenditures.
(f) Borrower visits.

(g) State Ofice reports.

- 4287.111 |[Reserved]
Interest rate adjustnents.

(a) Reductions.
(b) Increases.

Rel ease of collateral
- 4287.122 [Reserved]
Subordi nati on of lien position.

Al terations of |oan instrunments.

- 4287.133 [ Reserved]
Transfer and assunpti on.

(a) Docunentation of request.
(b) Terns.

(c) Release of liability.

(d) Proceeds.

(e) Additional I|oans.

(f) Credit quality.

(g) Documents.

SPECI AL PN

RD I nstruction 4287-B
Tabl e of Contents
Page 1

Servi ci ng Busi ness and | ndustry CGuaranteed Loans

Page

ol AN DNOWWWNNN NRPRPPRPPRPPR

N~N~NO OO

0 00 0000 ~N~NN



RD I nstruction 4287-B
Tabl e of Contents
Page 2

Sec.

4287.134 Transfer and assunption (Con.).

4287.
4287.

4287.
4287.
4287.
4287.
4287.

4287.

135
136

137
145
146
156
157

158

Substitution of |ender.
Lender failure.

(a) Uninsured | ender.
(b) Insured I ender.

- 4287.144 [ Reserved]
Def aul t by borrower.

- 4287.155 [Reserved]
Protective advances.

Li qui dati on.

(a) Decision to liquidate.

(b) Liquidation by the Agency.

(c) Submission of |iquidation plan.
(d) Lender's liquidation plan.

(e) Approval of liquidation plan.
(f) Acceleration.

(g) Filing an estimated loss claim
(h) Accounting and reports.

(i) Transmitting paynents and proceeds to the Agency.

j) Abandonment of collateral.

k)
[) Conpronise settlenent.
m  Bankruptcy.

Determ nation of |oss and paynent.

(a) Report of loss form
(b) Estimated | oss.

(c) Final |oss.

(d) Loss limt.

(e) Rent.

(f) Liquidation costs.
(g) Paynent.

(h) Loss resulting fromtransfer.
(i) Related party.

(j) Paynent requests.

(k) Cash downpayment.

(1) Transfer and assunption options.
(m Bankruptcy.

(n) Approval .

(o) Environnental .

Di sposition of personal or corporate guarantees.

Page

12
12

13
13
14
14
15

15
15
16
16
17
18
18
18
19
19
19
20
21

21

21
21
22
23
23
23
24



RD I nstruction 4287-B
Tabl e of Contents

Page 3
Sec Page
4287.159 - 4287.168 [Reserved] 24
4287.169 Future recovery. 24
4287.170 Bankruptcy. 24
(a) Lender’s responsibilities. 25
(b) Reports of |oss during bankruptcy. 25
(c) Legal expenses during bankruptcy proceedings. 27
(d) Agency nonitoring. 27
4287.171 - 4287.179 [Reserved] 27
4287.180 Term nation of guarantee. 27
4287.181 - 4287.199 [Reserved] 28
4287.200 OMB control numnber. 28

Appendi x A - Mdification or Adm nistrative Action
Appendi x B - Business and Industry Guaranteed Loan
Fi nal Loss Settlement Checkli st

o000

(12-23-96) SPECI AL PN



RD I nstruction 4287-B

PART 4287 - SERVI Cl NG
Subpart B - Servicing Business and Industry Guaranteed Loans
§ 4287.101 |ntroduction.

(a) This subpart supplements part 4279, subparts A and B, by providing
addi tional requirements and instructions for servicing and |iquidating
all Business and Industry (B& ) CGuaranteed Loans. This includes Drought
and Di saster (D&D), Disaster Assistance for Rural Business Enterprises
(DARBE), and Business and Industry Disaster (BID) |oans.

(b) The lender will be responsible for servicing the entire | oan and
will remain nortgagee and secured party of record notw thstanding the
fact that another party may hold a portion of the loan. The entire |oan
will be secured by the same security with equal lien priority for the
guar ant eed and unguar ant eed portions of the | oan. The unguaranteed
portion of a loan will neither be paid first nor given any preference or
priority over the guaranteed portion of the |oan.

(c) Copies of all forms, regulations, and Instructions referenced in
this subpart are available in any Agency office. Whenever a formis
designated in this subpart, that designation includes predecessor and
successor forms, if applicable, as specified by the field or Nationa
Ofice. Any portion of this Instruction appearing in italicized type is
consi dered by the Agency to be adm nistrative procedure and has not been
published as part of the regulation in the Federal Register

§ 4287.102 Definitions.

The definitions and abbreviations contained in 8§ 4279.2 of subpart A of
part 4279 of this chapter apply to this subpart.

§ 4287.103 Exception authority.
Section 4279.15 of subpart A of part 4279 of this chapter applies to this
subpart.

8§ 4287.104 - 4287.105 [Reserved]

§ 44287.106 Appeals.

Section 4279.16 of subpart A of part 4279 of this chapter applies to this
subpart.

DI STRI BUTI ON: WSDC Guar ant eed Loan Servi ci ng
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RD I nstruction 4287-B

§ 4287.107 Routine servicing.

The I ender is responsible for servicing the entire | oan and for taking
all servicing actions that a prudent |lender would performin servicing its own
portfolio of loans that are not guaranteed. The Loan Note Cuarantee is
unenforceabl e by the I ender to the extent any loss is occasioned by violation
of usury laws, use of |oan funds for unauthorized purposes, negligent
servicing, or failure to obtain the required security interest regardl ess of
the tine at which the Agency acquires know edge of the foregoing. This
responsibility includes but is not limted to the collection of paynents,
obt ai ni ng conpliance with the covenants and provisions in the Loan Agreenent,
obt ai ni ng and anal yzi ng financial statements, checking on payment of taxes and
i nsurance preniunms, and maintaining liens on collateral. The State Director
has the primary responsibility for ensuring that the |l ender is servicing the
loan in a prudent manner as required by the Lender's Agreement, the
regul ati ons governing the program and | oan docunments. Loan servicing is
i ntended to be preventive rather than curative. Pronpt followp on delinquent
accounts and early recognition of and pursuing a solution to potentia
probl ems are keys to resol ving many probl em accounts. The |ender should be
i Mmediately notified in witing when the Agency suspects nonconpliance wth
the I egal instrunents governing the loan. The Regional |nspector General for
I nvestigations, U 'S. Departnent of Agriculture (USDA), should be contacted
when fraud is suspected. Al servicing actions that are subnmtted to the
Nati onal Office must be sent in the fornmat set forth in appendix A of this
subpart.

(a) Lender reports. The Iender nust report the outstanding principa
and interest bal ance on each guaranteed | oan sem annual ly usi ng Form RD
1980- 41, "Cuaranteed Loan Status Report."

(b) Loan classification. Wthin 90 days of receipt of the Loan Note
CGuarantee, the I ender nust notify the Agency of the loan's
classification or rating under its regulatory standards. Should the
classification be changed at a future time, the Agency must be notified
i mediately. The Agency is required to classify all B& l|oans within
the B& portfolio. The Agency will classify B& 1oans within 30 days of
receiving the lender's classification in accordance with the interna
systemon the Rural Conmunity Facilities Tracking System (RCFTS). When
the I ender uses a classification systemdifferent than the interna
systemused in RCFTS, the Agency will convert the lender's
classification to a corresponding RCFTS classification for data entry.

(c) Agency and |l ender conference. At the Agency’s request, the |ender
will neet with the Agency to ascertain how the guaranteed | oan is being
serviced and that the conditions and covenants of the Loan Agreenent are
bei ng enforced. The Agency will hold nmeetings with the |l ender at |east
annual ly. The Agency, at a minimum wll remnd the | ender of its

2



RD I nstruction 4287-B
§ 4287.107(c) (Con.)

servicing responsibilities under the Lender's Agreenent during the field
visit, reviewthe lender's latest financial analysis, and check the | oan
classification. It is suggested that the application of |oan paynents
al so be revi ewed.

(1) Prepare for the visit by reviewing the previous field visit
reports.

(2) Coordinate the visit with the |ender

(3) Before the visit, discuss with the | ender the borrower's
financial reporting and review the | ender's analysis of the reports.

(4) Check the condition of the business prem ses and the collatera
and observe how the borrower is maintaining and utilizing the
equi prent .

(5) Check for potential hazardous contam nation
(6) Determ ne the econonic inpact of the B& program

(7) Document the findings in witten correspondence with the
| ender.

(d) FEinancial reports. The |ender nust obtain and forward to the
Agency the financial statenents required by the Loan Agreenent. The

| ender nmust submt annual financial statements to the Agency within 120
days of the end of the borrower's fiscal year. The |ender nust analyze
the financial statenents and provide the Agency with a witten sumary
of the | ender’s analysis and concl usions, including trends, strengths,
weaknesses, extraordinary transactions, and other indications of the
financial condition of the borrower. Spreadsheets of the new financia
statenents must al so be included. The State Director should handle
public body financial reporting requirenents generally the same as for
Conmunity Progranms. O fice of Managenent and Budget (OVB) Circul ar A-
128 requires an audit for the fiscal year in which the Loan Note
Guarantee was issued. OWB Circular A-133 applies to nonprofits.

(e) Additional expenditures. The lender will not make additional | oans
to the borrower without first obtaining the prior witten approval of
t he Agency, even though such loans will not be guaranteed.

(f) Borrower visits. Periodic borrower visits should be coordinated
whenever possible with the Iender. It is strongly encouraged that the
| ender accompany the Agency on all borrower visits. Borrower visits

3
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RD I nstruction 4287-B
§ 4279.107(f) (Con.)

shoul d be schedul ed during the first year of operation after issuance of
the Loan Note Guarantee. For all current borrowers, a field visit
shoul d be done at |east once every 3 years. Problem accounts should be
visited as frequently as the Agency deenms necessary. Field visits
shoul d be docunented on Form 4279-15, "Business and |Industry Field
Ofice Review," or a simlar format.

(g) State Ofice reports. Al problemloans that are in excess of the

State's |l oan servicing authority, all delinquent |oans, and any |oans in
bankruptcy will be reported on a quarterly basis to the National Ofice

usi ng Form 4279-16, "Quarterly Delinquent/Problem Loan Report (Business

and I ndustry)."

8§ 4287.108 - 4287.111 [Reserved]

§ 4287.112 Interest rate adjustnents.

(a) Reductions. The borrower, |ender, and holder (if any) nmay
collectively initiate a permanent or temporary reduction in the interest
rate of the guaranteed |oan at any time during the life of the | oan upon
witten agreenent anong these parties. The Agency rnust be notified by
the Iender, in witing, within 10 cal endar days of the change. If any
of the guaranteed portion has been purchased by the Agency, then the
Agency will affirmor reject interest rate change proposals in witing.
The Agency will concur in such interest-rate changes only when it is
denonstrated to the Agency that the change is a nore viable alternative
than initiating or proceeding with |iquidation of the | oan or continuing
with the loan in its present state.

(1) Fixed rates can be changed to variable rates to reduce the
borrower’s interest rate only when the variable rate has a ceiling
which is less than or equal to the original fixed rate.

(2) Variable rates can be changed to a fixed rate which is at or
bel ow the current variable rate.

(3) The interest rates, after adjustments, nust conply with the
requirenents for interest rates on new | oans as established by
8§ 4279. 125 of subpart B of part 4279.

(4) The lender is responsible for the | egal docunentation of
i nterest-rate changes by an endorsenment or any other legally
ef fective amendnent to the prom ssory note; however, no new notes

may be issued. Copies of all |legal documents rust be provided to
t he Agency.
(5) Factors which will be considered in making such determn nations

i ncl ude whet her:



RD I nstruction 4287-B
§ 4287.112(a)(5) (Con.)

(i) continuing with the I oan would realistically pronote or
enhance rural devel opment and enpl oynent in rural areas;

(ii) recovery is maxim zed and the nonetary recovery woul d be
i ncreased by proceeding i mediately to liquidation (if
applicable) or allowi ng the borrower to continue at a reduced
interest rate; and

(iii) an in-depth financial analysis by the | ender reasonably
i ndi cates that the business would be successful at a | ower
interest rate and reasonably indicates that the borrower could
make t he reduced paynent and pay off ampunts in arrears, if
any.

(6) The State Director will notify the Finance Ofice of any

i nterest-rate change by using Form RD 1980-47, "Guaranteed Loan
Borrower Adjustnents," nake corrections to RCFTS reflecting the
change, and docunent the loan file to reflect the change. A system
nmust be established to nonitor the receipt fromthe | ender of
interest-rate changes and the effective date of change on al
guar ant eed | oans where the Agency is the hol der or where other
circunmst ances mght dictate a change in the interest rate at some
point in the future.

(b) Increases. No increases in interest rates will be permtted except
the normal fluctuations in approved variable interest rates unless a
temporary interest-rate reduction occurred.

§ 4287.113 Release of collateral

(a) Al releases of collateral with a val ue exceedi ng $100, 000 nust be
supported by a current appraisal on the collateral released. The
appraisal will be at the expense of the borrower and rust neet the
requi renents of § 4279. 144 of subpart B of part 4279 of this chapter.
The remai ning coll ateral must be sufficient to provide for repaynent of
t he Agency’s guaranteed | oan. The Agency may, at its discretion
requi re an appraisal of the remaining collateral in cases where it is
determ ned that the Agency may be adversely affected by the rel ease of

collateral. Sale of release of collateral nust be based on an arms-
I ength transaction. There nust be adequate consideration for rel ease of
collateral and such rel ease may include, but is not linited to:

(1) Application of the net proceeds fromthe sale of collateral to
the borrower's debts in order of lien priority (Application of sale

(12-23-96) SPECI AL PN



RD I nstruction 4287-B
§ 4287.113(a)(1) (Con.)

proceeds to the Agency guaranteed debt nust be in inverse order of
maturity);

(2) Use of the net proceeds fromthe sale of collateral to purchase
other collateral of equal or greater value for which the | ender will
obtain for the benefit of the guaranteed loan a lien position equa
or superior to the position previously held;

(3) Application of the net proceeds fromthe sale of collateral to
t he borrower's business operation in such a manner that a

signi ficant enhancenent of the borrower's debt service ability will
be clearly denpnstrated. (The lender's witten request nust det ai
how t he borrower's debt service ability will be enhanced); or

(4) Assurance that the release of collateral is essential for the
success of the business, thereby furthering the goals of the B&l
program  Such assurance rmust be supported by witten docunmentation
fromthe | ender.

(b) Wthin the paraneters of paragraph (a) of this section, |enders
may, over the life of the loan, release collateral (other than persona
and corporate guarantees) with a cumul ative value of up to 20 percent of
the original |oan anpbunt w thout Agency concurrence if the proceeds
generated are used to reduce the guaranteed | oan or to buy repl acenent
col I ateral

(c) Wthin the paraneters of paragraph (a) of this section, release of
collateral with a cunulative value in excess of 20 percent of the
original |loan or when the proceeds will not be used to reduce the
guaranteed |l oan or to buy replacenent collateral nust be requested in
witing by the lender and concurred in by the Agency in witing in
advance of the release. A witten evaluation will be conpleted by the
l ender to justify the rel ease.

(d) Government officers are neither authorized to nodify the terns of a
contract by the supplenental or substitute agreenent if such

nodi fications are prejudicial to the interest of the United States nor
are they authorized to give away the property or claimof the

Gover nment .

8§ 4287.114 - 4287.122 [Reserved]

§ 4287.123 Subordination of lien position

A subordination of the lender's lien position rmust be requested in
witing by the lender and concurred in by the Agency in witing in advance of
t he subordination. The subordination nust enhance the borrower's business,

6



RD I nstruction 4287-B
§ 4287.123 (Con.)

and the Agency's interest. After the subordination, collateral nust be
adequate to secure the loan. The lien to which the guaranteed | oan is

subordi nated nust be for a fixed dollar limt and fixed or linmted term after
whi ch the guaranteed loan lien priority will be restored. Subordination to a
revolving line of credit will not exceed 1 year. There nmust be adequate

consi deration for the subordination. A subordination is considered a
servicing action requiring the appropriate environnmental review by the Agency
in accordance with subpart G of part 1940.

§ 4287.124 Alterations of |oan instrunents.

The | ender shall neither alter nor approve any alterations of any |oan
instrument without the prior witten approval of the Agency. The State
Director will consult with the Regional Attorney and, if necessary, the
Nati onal Office for additional guidance.

8§ 4287.125 - 4287.133 [Reserved]

§ 4287.134 Transfer and assunption.

(a) Docurnentation of request. Al transfers and assunptions nust be
approved in witing by the Agency and nust be to eligible applicants in
accordance with subpart B of part 4279 of this chapter. An individua
credit report nmust be provided for transferee proprietors, partners,

of ficers, directors, and stockholders with 20 percent or nore interest
in the business, along with such other docunentation as the Agency may
request to determine eligibility. A though a transfer and assunption is
normal Iy considered | oan servicing, it should be processed in the sane
manner as a new | oan.

(b) Terms. Loan ternms must not be changed unl ess the change is
approved in witing by the Agency with the concurrence of any hol der and
the transferor (including guarantors) if they have not been or will not
be released fromliability. Any new |loan terms nust be within the terns
aut horized by 8§ 4279.126 of subpart B of part 4279 of this chapter. The
| ender's request for approval of new loan terms will be supported by an
expl anati on of the reasons for the proposed change in loan terns. (The
maxi mum terns aut horized by 8§ 4279.126 of subpart B of part 4279 may be
consi dered when new terns are being offered.)

(c) Release of liability. The transferor, including any guarantor, may
be released fromliability only with prior Agency witten concurrence
and only when the value of the collateral being transferred is at |east
equal to the ampbunt of the |oan being assumed and is supported by a
current appraisal and a current financial statement. The Agency wil |

7
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RD I nstruction 4287-B
§ 4287.134(c) (Con.)

not pay for the appraisal. |If the transfer is for less than the debt,
the | ender nust denonstrate to the Agency that the transferor and
guarantors have no reasonabl e debt-paying ability considering their
assets and incone in the foreseeable future.

(d) Proceeds. Any proceeds received fromthe sale of collateral before
a transfer and assunmption will be credited to the transferor's
guaranteed | oan debt in inverse order of maturity before the transfer
and assunption are cl osed.

(e) Additional |oans. Loans to provide additional funds in connection
with a transfer and assunption nust be considered as a new | oan
application under subpart B of part 4279 of this chapter

(f) Credit quality. The Iender nust make a conplete credit analysis
which is subject to Agency revi ew and approval .

(g) Docurents. Prior to Agency approval, the | ender nust advise the
Agency, in witing, that the transaction can be properly and legally
transferred, and the conveyance instrunments will be filed, registered,
or recorded as appropriate.

(1) The assunption will be done on the lender's form of assunption
agreement and will contain the Agency case nunber of the transferor
and transferee. The lender will provide the Agency with a copy of
the transfer and assunption agreement. The |ender must ensure that
all transfers and assunptions are noted on all original Loan Note
Guar ant ees.

(2) A new Loan Agreenent, consistent in principle with the origina
Loan Agreenent, should be executed to establish the terns and
conditions of the | oan being assuned. An assunption agreenment can
be used to establish the | oan covenants.

(3) The lender will provide to the Agency a witten certification
that the transfer and assunmption is valid, enforceable, and conplies
with all Agency regul ations.

(h) Loss resulting fromtransfer. |If a loss should occur upon
consummati on of a conplete transfer and assunption for |ess than the
full anpbunt of the debt and the transferor (including persona
guarantors) is released fromliability, the lender, if it holds the
guaranteed portion, may file an estimated report of |loss to recover its
pro rata share of the actual loss. |If a holder owns any of the

guar anteed portion, such portion nust be repurchased by the | ender or

t he Agency in accordance with § 4279.78(c) of subpart A of part 4279.




RD I nstruction 4287-B
§ 4287.134(h) (Con.)

In conpleting the report of loss, the anbunt of the debt assumed will be
entered as net collateral (recovery). Approved protective advances and
accrued interest thereon nade during the arrangement of a transfer and

assunption will be included in the cal cul ati ons.

(i) Related party. |If the transferor and transferee are affiliated or
rel ated parties, any transfer and assunption nmust be for the full anount
of the debt.

(j) Paynent requests. Requests for a |oan guarantee to provide equity
for a transfer and assunption nust be considered as a new | oan under
subpart B of part 4279.

(k) Cash downpayment. Wen the transferee will be nmaking a cash
downpaynent as part of the transfer and assunption:

(1) The lender must have an appropriate apprai ser, acceptable to
both the transferee and transferor and currently authorized to
perform appraisals, determ ne the value of the collateral securing
the I oan. The appraisal fee and any other costs will not be paid by
t he Agency.

(2) The market value of the collateral, plus any additiona
property the transferee proposes to offer as collateral, nust be
adequate to secure the bal ance of the guaranteed | oans.

(3) Cash downpayments nay be paid directly to the transferor
provi ded:

(i) The lender recomends that the cash be rel eased, and the
Agency concurs prior to the transaction being conpleted. The
| ender may wi sh to require that an anpbunt be retained for a
defined period of tine as a reserve against future defaults.
Interest on such account may be paid periodically to the
transferor or transferee as agreed;

(ii) The lender determines that the transferee has the
repaynent ability to neet the obligations of the assumed
guaranteed |l oan as well as any ot her indebtedness;

(iii) Any payments by the transferee to the transferor wll
not suspend the transferee's obligations to continue to neet
t he guaranteed | oan paynments as they come due under the termns
of the assunption; and

(12-23-96) SPECI AL PN



RD I nstruction 4287-B
§ 4287.134(k)(3) (Con.)

(iv) The transferor agrees not to take any action against
transferee in connection with the assunption w thout prior
witten approval of the | ender and the Agency.

(1) Transfer and assunption options.

(1) Transfer the total indebtedness on the same terns.
(2) Transfer the total indebtedness on different termns.
(3) Transfer for less than all of the debt on the same terms.

(4) Transfer for less than all of the debt on different terns.

t he

(m Bankruptcy. The bankruptcy court does not have any jurisdiction to

require a |l ender to accept another debtor or to transfer a loan to
another entity. In such a case, contact your Regional Attorney
i medi atel y.

(n) Approval. The Agency will handle a transfer and assunption as a
new | oan, and the transfer and assunption nust be approved by the State
Director within the position’s |oan approval authority. If there wll

be a loss or if the guaranteed | oan balance is in excess of the State

Director's | oan approval authority, the request must be submitted to the
Nati onal Office for review and concurrence. The Regional Attorney will
review all legal instrunents used in the transfer and assunption prior

to the transacti on being consunmated. A copy of the assunption

agreement must be placed in the case file. The Finance Ofice nmust be

notified and the follow ng information should be transmtted to the
Fi nance O fi ce:

(1) Form RD 1980-7, "Notification of Transfer and Assunption of a

Guar ant eed Loan;"

(2) Form RD 1980-50, "Add, Delete, or Change Cuaranteed Loan
Borrower Information;" and

(3) Form RD 1980-51, "Add, Change or Del ete Guaranteed Loan
Record," for the transferee.

(o) Environmental. Transfers and assunptions are considered servicing
actions requiring the appropriate environnental review by the Agency in

accordance with subpart G of part 1940.

10



RD I nstruction 4287-B

§ 4287.135 Substitution of |ender

After the issuance of a Loan Note Guarantee, the I ender shall not sell or
transfer the entire |l oan without the prior witten approval of the Agency.
The Agency will not pay any |oss or share in any costs (i.e., appraisal fees,
environnental studies, or other costs associated with servicing or |iquidating
the loan) with a new |l ender unless a relationship is established through a
substitution of lender in accordance with paragraph (a) of this section. This
i ncl udes cases where the | ender has failed and been taken over by a regul atory
agency such as the Federal Deposit Insurance Corporation (FD C) and the |oan
i s subsequently sold to another |ender

(a) The Agency may approve the substitution of a new |l ender if:
(1) the proposed substitute |ender

(i) is an eligible lender in accordance with § 4279.29 of
subpart A of part 4279;

(ii) 1is able to service the I oan in accordance with the
original |oan documents; and

(iii) agrees in witing to acquire title to the unguaranteed
portion of the |oan held by the original |ender and assunes al
original loan requirements, including liabilities and servicing
responsibilities.

(2) the substitution of the lender is requested in witing by the
borrower, the proposed substitute | ender, and the original |ender if
still in existence.

(b) Where the |l ender has failed and been taken over by FDI C and the
guaranteed loan is liquidated by FDIC rather than being sold to another

| ender, the Agency will pay |osses and share in costs as if FDIC were an
approved substitute | ender.

(c) The Regional Attorney should be requested to review the proposed
substitution docunents to ascertain that the documents will conmply with
all legal requirenents. State Directors nay approve a substitution of

| ender for | oans where the outstanding | oan balance is within the
State's del egated servicing authority.

(d) RCFTS should be updated to reflect the change, and the Finance
O fice should be notified using Form RD 1980-42, "Notice of Substitution
of Lender."

11
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RD I nstruction 4287-B

§ 4287.136 Lender failure.

shoul

For financial institutions that have failed, the foll owi ng procedure
d be foll owed:

(a) Uninsured |lender. Wen an uninsured | ender with an Agency
guaranteed loan fails, the Agency must notify both the National Ofice

and the Regional Attorney, in witing, at once. The Agency will Iikely
be dealing with a bankruptcy situation where the receiver will contro
any B& Guaranteed Loan and sell it as part of the |iquidation process.

These are lengthy, conplicated affairs and the Agency needs to keep
track of the B& Guaranteed Loan and nonitor the bankruptcy progress.
The Agency shoul d make any successor to the failed institution aware
that the | ender or insuring agency cannot arbitrarily change the
Lender's Agreement and rel ated docunments on the guaranteed | oan

(b) Insured lender. Wen an insured lender fails, its assets,
including its loans, are nornally taken over by the insuring agency such
as the FDIC. The B& Guaranteed Loan will usually be acquired by either
the insuring agency or a private institution.

(1) Initial action. As soon as the Agency beconmes aware that a

| ender has failed, the Agency should contact the FDIC office (if
there is one) or the State agency servicing the |l ender's area at
once. The Agency should brief the FDIC or State agency on the

requi rements contained in the Lender's Agreenent as well as any

ot her Agency regul ations that apply. The Regional Attorney should
be contacted for |egal advice, including determining the time period
establ i shed by applicable Iaw in which a proof of claimcan be
filed.

(2) Recovery by the Agency. When the Agency has repurchased the
guaranteed portion of the |oan, the I ender has failed, and the
Agency suspects that the guarantee is unenforceable due to negligent
servicing, unauthorized use of |oan funds, fraud, or

nm srepresentation by the | ender

(i) Involve the National Ofice and Regi onal Attorney as soon
as it is suspected that the Loan Note Guarantee may be
unenf or ceabl e.

(ii) Determ ne and document the exact amount of |oss paid by
the Agency as a result of negligent servicing.
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(iii) Locate the nane and address of the insurance conpany
covering the failed institution and its officers for errors and
om ssions. The Agency | oan officer should contact the Regi ona
Attorney to structure a denmand letter for paynment of the |oss
associ ated with the negligence.

(iv) If the financial institution has been taken over by a
Federal or State regul atory agency, the Agency shoul d request
ettlement of the loss fromthe assets of the failed institution
by filing a timely proof of claim

(v) If the failed institution's operations and the Agency
guaranteed |l oan were sold to another institution, with the
concurrence of the Regional Attorney and the National Ofice, a
timely appropriate demand for paynment should be nade fromthe
new entity. A detailed analysis substantiated with any
supporting docunments shoul d acconpany the demand for paynent
within the tine constraints established by |aw

(vi) Should the demand on the successor financial institution
be deni ed, the Agency shoul d obtain the docunented reasons in
witing. The Regional Attorney should be consulted to prepare
the rebuttal and request for reconsiderati on of payment.

8§ 4287.137 - 4287.144 [Reserved]

§ 4287.145 Default by borrower.

(a) The lender must notify the Agency when a borrower is 30 days past
due on a paynent or is otherwise in default of the Loan Agreement. Form
RD 1980- 44, "Guaranteed Loan Borrower Default Status," will be used and

the Iender will continue to submit this formbinmonthly until such tine
as the loan is no longer in default. |If a nonetary default exceeds 60
days, the lender will arrange a nmeeting with the Agency and the borrower

to resol ve the problem
(b) 1In considering options, the prospects for providing a permanent
cure without adversely affecting the risk to the Agency and the | ender
i s the paramount objective.

(1) Curative actions include but are not linted to:

(i) defernent of principal (subject to rights of any hol der);

(ii) an additional unguaranteed tenporary |oan by the |ender
to bring the account current;

13
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(iii) reanortization of or rescheduling the payments on the
| oan (subject to rights of any hol der);

(iv) transfer and assunption of the | oan in accordance with
8§ 4287.134 of this subpart;

(v) reorganization;
(vi) liquidation;
(vii) subsequent |oan guarantees; and

(viii) changes in interest rates with the Agency's, the

I ender's, and the hol der's approval, provided that the interest
rate is adjusted proportionately between the guaranteed and
unguar ant eed portion of the loan and the type of rate remains
the sane.

(2) In the event a deferment, rescheduling, reanortization, or
nmoratoriumis acconplished, it will be limted to the remaining life
of the collateral or remaining lints as contained in § 4279.126 of
subpart B of part 4279 of this chapter whichever is |ess.

(c) Any fully justified reschedul ed, deferred, or reanortized | oan
whi ch neets the revised performance agreed to by the I ender and the

Agency will no longer be classified as delinquent but should be
consi dered a problemloan for a reasonable period of time and watched
closely. The Agency will notify the Finance Office, in witing, of any

changes in payment terms (interest-rate adjustnent and reanortizations)
as well as the effective dates of such changes.

88§ 4286. 146 - 4287.155 [Reserved]

§ 4287.156 Protective advances.

Protecti ve advances are advances made by the | ender for the purpose of
preserving and protecting the collateral where the debtor has failed to, wll
not, or cannot neet its obligations. Sound judgment must be exercised in
determ ning that the protective advance preserves collateral and recovery is
actual ly enhanced by meking the advance. Protective advances will not be made
in lieu of additional |oans.

(a) The maximumloss to be paid by the Agency will never exceed the

original principal plus accrued interest regardl ess of any protective
advances made.
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(b) Protective advances and interest thereon at the note rate will be
guaranteed at the sane percentage of |oss as provided in the Loan Note
Guar ant ee.

(c) Protective advances must constitute an indebtedness of the borrower
to the I ender and be secured by the security instrunents. Agency
witten authorization is required when cumul ative protective advances
exceed $5, 000.

§ 4287.157 Liguidation.

In the event of one or nore incidents of default or third party actions

that the borrower cannot or will not cure or elimnate within a reasonable
period of time, liquidation my be considered. |f the |ender concludes that
liquidation is necessary, it must request the Agency's concurrence. The
lender will liquidate the |oan unless the Agency, at its option, carries out
[iquidation. Wen the decision to liquidate is made, if the | oan has not

al ready been repurchased, provisions will be made for repurchase in accordance

with 8§ 4279.78 of subpart A of part 4279.

(a) Decision to liquidate. A decision to liquidate shall be nade when
it is determned that the default cannot be cured through actions
contained in 8§ 4287.145 of this subpart or it has been determ ned that
it isin the best interest of the Agency and the | ender to |iquidate.
The decision to liquidate or continue with the borrower nust be nade as
soon as possi bl e when any of the follow ng exist:

(1) A loan has been delinquent 90 days and the | ender and borrower
have not been able to cure the delinquency through one of the
actions contained in 8§ 4287.145 of this subpart.

(2) 1t has been determined that delaying |iquidation will
jeopardi ze full recovery on the | oan

(3) The borrower or |ender has been uncooperative in resolving the
probl em and the Agency or the |l ender has reason to believe the
borrower is not acting in good faith, and it would enhance the
position of the guarantee to liquidate imrediately.

(b) Liquidation by the Agency. The Agency may require the | ender to
assign the security instruments to the Agency if the Agency, at its
option, decides to liquidate the oan. When the Agency |i qui dates,
reasonabl e |iquidation expenses will be assessed agai nst the proceeds
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derived fromthe sale of the collateral. Form RD 1980-45, "Notice of
Li qui dati on Responsibility,” will be forwarded to the Finance Ofice
when the Agency |iquidates the loan. The State Director has no
authority to exercise the option to liquidate by the Agency w t hout
National O fice concurrence.

(c) Subnission of liquidation plan. The lender will, within 30 days
after a decision to liquidate, submit to the Agency in witing its
proposed detail ed nethod of |iquidation. Upon approval by the Agency of
the liquidation plan, the lender will comrence |iquidation

(d) Lender's liquidation plan. The Iiquidation plan nust include, but
isnot limted to, the follow ng:

(1) Such proof as the Agency requires to establish the lender's
owner shi p of the guaranteed | oan promi ssory note and rel ated
security instruments and a copy of the payment |edger if avail able
which reflects the current |oan bal ance and accrued interest to date
and the method of conputing the interest.

(2) Afull and conplete list of all collateral including any
personal and corporate guarantees.

(3) The reconmended |iquidation methods for making the maxi num
col l ection possible on the indebtedness and the justification for
such met hods, including recommended action

(i) for acquiring and disposing of all collateral; and

(ii) to collect from guarantors.
(4) Necessary steps for preservation of the coll ateral

(5) Copies of the borrower's |atest available financial statenents.

(6) Copies of the guarantor's |atest avail able financia
statenents.

(7) An itemzed list of estimated |iquidation expenses expected to
be incurred along with justification for each expense.

(8) A schedule to periodically report to the Agency on the progress
of liquidation.

(9) Estimated protective advance anmounts with justification
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(10) Proposed protective bid anbunts on collateral to be sold at
aucti on and a breakdown to show how t he anmpbunts were deternined.

(11) If a voluntary conveyance i s considered, the proposed anount
to be credited to the guaranteed debt.

(12) Legal opinions, if needed.

(13) |If the outstanding balance of principal and accrued interest
is less than $200,000, the lender will obtain an estimate of fair
mar ket and potential |iquidation value of the collateral. |If the
out st andi ng bal ance of principal and accrued interest is $200, 000 or
nore, the lender will obtain an i ndependent appraisal report mneeting
the requirenents of § 4279. 144 of subpart B of part 4279 on al
collateral securing the loan which will reflect the fair market

val ue and potential liquidation value. 1In order to fornulate a
[iquidation plan which naximnm zes recovery, collateral nust be

eval uated for the rel ease of hazardous substances, petrol eum
products, or other environnental hazards which nay adversely inpact

the market value of the collateral. The appraisal shall consider
this aspect. The independent appraiser's fee, including the cost of
the environnental site assessnent, will be shared equally by the

Agency and the | ender

(e) Approval of liquidation plan. The Agency will informthe | ender in
writing whether it concurs in the lender's liquidation plan within 30
days after receipt of the liquidation plan fromthe lender. |If the

Agency needs additional tine to respond to the liquidation plan, it wll
advise the lender of a definite time for such response. Should the
Agency and the |l ender not agree on the |iquidation plan, negotiations
will take place between the Agency and the |l ender to resolve the

di sagreement. \Wen the liquidation plan is approved by the Agency, the
l ender will proceed expeditiously with Iiquidation. The |iquidation
plan will be approved within the State Director’s del egated | oan
servicing authority. 1In the event the |loan balance is in excess of the
State Director's del egated authority, the Iliquidation plan nust be
forwarded to the National Office in the appropriate format identified in
appendi x A of this Instruction with supporting docunentation for review
and concurrence. The liquidation plan may be nodified when conditions
warrant. Al nodifications must be approved in witing by the Agency
prior to inplementation.
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(1) A transfer and assunption of the borrower's operation can be
acconpl i shed before or after the | oan goes into |iquidation.
However, if the collateral has been purchased through forecl osure or
t he borrower has conveyed title to the |l ender, no transfer and
assunption is permtted.

(2) A protective bid may be made by the |l ender, with prior Agency
witten approval, at a foreclosure sale to protect the | ender's and
the Agency's interest. The protective bid will not exceed the
amount of the |oan, including expenses of foreclosure, and should be
based on the |iquidation value considering estinated expenses for
hol di ng and reselling the property. These expenses include, but are

not limted to, expenses for resale, interest accrual, |ength of
ti me necessary for resal e, nmaintenance, guard service,
weat herization, and prior liens. |If the liquidation value is not

nore than the sal e expenses plus any liens superior to the lien of
t he guaranteed | oan, normally, a protective bid should not be made.

(f) Acceleration. The lender, or the Agency if it liquidates, wll
proceed to accelerate the indebtedness as expeditiously as possible when
accel eration is necessary including giving any notices and taking any
other legal actions required. A copy of the acceleration notice or

ot her accel eration docunent will be sent to the Agency (or lender if the
Agency liquidates). The guaranteed loan will be considered in

[ iquidation once the | oan has been accel erated and a demand for paynent
has been made upon the borrower.

(g) FEiling an estimated loss claim \When the | ender is conducting the
[iquidation and owns any or all of the guaranteed portion of the |oan

the lender will file an estimated | oss claimonce a decision has been
made to liquidate if the liquidation will exceed 90 days. The estimated
| oss paynent will be based on the Iiquidation value of the collateral

For the purpose of reporting and | oss claimconputation, the lender wll
di scontinue interest accrual on the defaulted |oan in accordance with
Agency procedures, and the loss claimw Il be pronptly processed in
accordance with applicable Agency regul ations as set forth in

8§ 4279.78(b)(6) of subpart A of part 4279 of this chapter

(h) _Accounting and reports. \When the | ender conducts |iquidation, it
wi Il account for funds during the period of liquidation and will provide
the Agency with reports at |east quarterly on the progress of
[iquidation including disposition of collateral, resulting costs, and
addi ti onal procedures necessary for successful conpletion of the

[ iquidation.
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(i) Transmitting paynents and proceeds to the Agency. When the Agency
is the holder of a portion of the guaranteed | oan, the | ender will
transmit to the Agency its pro rata share of any paynments received from
t he borrower, |iquidation, or other proceeds using Form RD 1980-43,
"Lender's Guaranteed Loan Paynment to Rural Devel oprent."

(j) Abandonment of collateral. There may be instances when the cost of
liquidation woul d exceed the potential recovery value of the collection
The | ender, with proper documentation and concurrence of the Agency, nay
abandon the collateral in lieu of liquidation. A proposed abandonment
will be considered a servicing action requiring the appropriate
environnental review by the Agency in accordance with subpart G of part
1940 of this title. Exanmples where abandonment may be consi dered

i nclude, but are not limted to:

(1) The cost of liquidation is increased or the value of the
collateral is decreased by environmental issues;

(2) The collateral is functionally or economi cally obsol ete;

(3) There are superior liens held by other parties in excess of the
val ue of the coll ateral

(4) The collateral has deteriorated; or

(5) The collateral is specialized and there is little or no demand
for it.

(k) Disposition of personal or corporate guarantees. The |ender should
take action to maxim ze recovery fromall collateral, including persona
and corporate guarantees. The lender will seek a deficiency judgnent
when there is a reasonabl e chance of future collection of the judgnent.
The | ender nust make a deci sion whether or not to seek a deficiency

j udgrment when:

(1) a borrower voluntarily liquidates the collateral, but the sale
fails to pay the guaranteed indebtedness;

(2) the collateral is voluntarily conveyed to the | ender, but the
borrower and personal and corporate guarantors are not released from
liability; or

(3) aliquidation plan is being devel oped for forced |iquidation
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(1) Conpronise settlenment. A conpronise settlenment may be considered
at any tine.

(1) The lender and the Agency nust receive conplete financia
information on all parties obligated for the | oan and nust be
satisfied that the statenents reflect the true and correct financia
position of the debtor including all assets. Adequate consideration
must be received before a release fromliability is issued.

Adequat e consi deration includes noney, additional security, or other
benefit to the goals and objectives of the Agency.

(2) Before a personal guarantor can be released fromliability, the
foll owi ng factors rmust be consi dered.

(i) Cash, either lunp sumor over a period of tine, or other
consi deration offered by the guarantor;

(ii) Age and health of the guarantor

(iii) Potential incone of the guarantor;
(iv) Inheritance prospects of the guarantor
(v) Availability of the guarantor's assets.

(vi) Possibility that the guarantor's assets have been
conceal ed or inproperly transferred; and

(vii) Effect of other guarantors on the |oan. (Consent of
ot her guarantors nay be needed.)

(3) Once the Agency and the | ender agree on a reasonabl e anpbunt
that is fair and adequate, the |l ender can proceed to effect the
settl enent conpronise. Releases should not be executed until al
paynments or other considerations have been received by the | ender
and the Agency. Such cases involving fraud, negligent servicing, or
nm srepresentati on nust be reviewed by the Regi onal Attorney and have
the concurrence of the National Ofice.

(4) A compronise will only be accepted if it is in the best
i nterest of the Agency.
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(m Bankruptcy.

(1) If a trustee is appointed by the bankruptcy court to sell the
collateral, the trustee rather than the lender is responsible for
the Iiquidation. Normally, no liquidation expenses will be incurred
by the | ender.

(2) Pursuit of personal and corporate guarantors who are not the
borrower and not in bankruptcy is a matter outside of the
jurisdiction of the court. Reasonable expenses incurred in pursuit
of such guarantors woul d be all owabl e provi ded there was sufficient
col lateral sold or collections nade on the |l oan to cover such
expenses.

§ 4287.158 Determnation of |oss and paynent.

In all liquidation cases, final settlement will be made with the | ender
after the collateral is liquidated, unless otherw se designated as a future
recovery or after settlement and conpromi se of all parties has been conpl et ed.
The Agency will have the right to recover |osses paid under the guarantee from
any party which may be liable. State Directors are authorized to approve
estimated and final reports of loss within the position's del egated | oan
servicing authority. Approval of estimated and final reports of |oss that
exceed the State Director's del egated | oan servicing authority must be
forwarded to the National Ofice for review and concurrence in the format set
forth in appendix A of this Instruction.

(a) Report of loss form Form RD 449-30, "Loan Note Guarantee Report
of Loss," will be used for calculations of all estimated and final |oss
determ nations. Estimated | oss paynents may only be approved by the
Agency after the Agency has approved a liquidation plan

(b) Estimated loss. |In accordance with the requirenents of

§ 4287.157(g) of this subpart, an estimated | oss claimbased on
[iquidation appraisal value will be prepared and submtted by the
| ender.

(1) The estimated | oss paynent shall be applied as of the date of
such payment. The total anmount of the |loss payment renmitted by the

Agency will be applied by the | ender on the guaranteed portion of
the | oan debt. Such application does not rel ease the borrower from
[iability.

21

(12-23-96) SPECI AL PN



RD I nstruction 4287-B
§ 4287.158(b) (Con.)

(2) An estimated loss will be applied first to reduce the principa
bal ance on the guaranteed | oan and the bal ance, if any, to accrued
interest. Interest accrual on the defaulted loan will be

di sconti nued.

(3) A protective advance claimw |l be paid only at the time of the
final report of |oss paynent except in certain transfer and
assunption situations as specified in 8§ 4287.134 of this subpart.

(c) FEinal loss. Wthin 30 days after liquidation of all collateral
except for certain unsecured personal or corporate guarantees as
provided for in this section, is conpleted, a final report of |oss nust
be prepared and submitted by the |l ender to the Agency. The Agency will
not guarantee interest beyond this 30-day period other than for the
period of time it takes the Agency to process the loss claim Before
approval by the Agency of any final |oss report, the | ender rnust account
for all funds during the period of |iquidation, disposition of the
collateral, all costs incurred, and any other information necessary for
t he successful conpletion of liquidation. Upon receipt of the fina
accounting and report of loss, the Agency may audit all applicable
docunmentation to determine the final loss. The Iender will make its
records avail abl e and otherw se assist the Agency in maki ng any

i nvestigation. The docunentation acconpanying the report of |oss mnust
support the amounts shown on Form RD 449-30.

(1) A determnation nmust be made regarding the collectibility of
unsecured personal and corporate guarantees. |f reasonably
possi bl e, such guarantees should be pronptly collected or otherw se
di sposed of in accordance with § 4287.157(k) of this subpart prior
to conmpletion of the final |oss report. However, in the event that
collection fromthe guarantors appears unlikely or will require a
prol onged period of time, the report of loss will be filed when al
other collateral has been |iquidated, and unsecured personal or
corporate guarantees will be treated as a future recovery with the
net proceeds to be shared on a pro rata basis by the |l ender and the
Agency. The State Ofice will establish a followup systemto
ensure that the lender is making reasonable collection efforts and
di stributing any collections properly.

(2) The lender must document that all of the collateral has been
accounted for and properly liquidated and that |iquidation proceeds
have been properly accounted for and applied correctly to the | oan.

(3) The lender will show a breakdown of any protective advance
ampunt as to the payee, purpose of the expenditure, date paid, and
evi dence that the ampbunt expended was proper and that payment was
actual |y nade.
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(4) The lender will show a breakdown of |iquidation expenses as to
t he payee, purpose of the expenditure, date paid, and evidence that
t he amount expended was proper and that paynent was actually nade.
The Agency should review all |iquidation expenses to determne if

t he expenses were proper, reasonable, and in accordance with the
approval given by the Agency. Liquidation expenses are recoverable
only fromcollateral proceeds. Attorney fees may be approved as
[iquidation expenses provided the fees are reasonabl e and cover

| egal issues pertaining to the liquidation that could not be
properly handled by the | ender and its in-house counsel

(5) Accrued interest will be supported by docunentation as to how
the anmpbunt was accrued. |If the interest rate was a variable rate,
the I ender will include docunmentation of changes in both the

sel ected base rate and the | oan rate.

(6) Loss paynents will be paid by the Agency within 60 days after
the review of the final |oss report and accounting of the
col I ateral

(7) Should there be a circunstance where the | ender cannot or will
not sign a final report of loss, the State Director nay conplete the
final report of loss and submit it to the Finance Ofice wthout the
| ender's signature. Before this action can be taken, all collatera
nmust be di sposed of or accounted for; there nust be no evidence of
fraud, m srepresentation, or negligent servicing by the | ender; and
all efforts to obtain the cooperation of the | ender nmust have been
exhaust ed and docunent ed.

(8) Appendix B of this subpart will be conmpleted on each fina
report of loss and a copy placed in the loan file.

(d) Loss limt. The anpunt payable by the Agency to the | ender cannot
exceed the limts set forth in the Loan Note CGuarantee.

(e) Rent. Any net rental or other income that has been received by the

| ender fromthe collateral will be applied on the guaranteed | oan debt.
(f) Liquidation costs. Liquidation costs will be deducted fromthe
proceeds of the disposition of primary collateral. |If changed

circunmst ances after subm ssion of the liquidation plan require a
substantial revision of liquidation costs, the lender will procure the
Agency's witten concurrence prior to proceeding with the proposed
changes. No in-house expenses of the lender will be allowed. |n-house

expenses include, but are not limted to, enployee's salaries, staff
| awyers, travel, and overhead.
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(g) Paynent. Wen the Agency finds the final report of loss to be
proper in all respects, it will approve Form RD 449-30 and proceed as
fol | ows:

(1) If the loss is greater than any estimted | oss paynent, the
Agency will pay the additional anpbunt owed by the Agency to the

| ender.

(2) If the loss is less than the estimted | oss paynent, the | ender
will reinburse the Agency for the overpayment plus interest at the
note rate fromthe date of payment.

(3) If the Agency has conducted the liquidation, it will pay the
| ender in accordance with the Loan Note Guar ant ee.

8§ 4287.159 - 4287.168 [Reserved]

§ 4287.169 Future recovery.

After a | oan has been liquidated and a final |oss has been paid by the
Agency, any future funds which may be recovered by the | ender will be pro
rated between the Agency and the | ender based on the original percentage of
guar ant ee.

§ 4287.170 Bankruptcy.

The I ender is responsible for protecting the guaranteed | oan and al
collateral securing the loan in bankruptcy proceedings.

(a) Lender’'s responsibilities. It is the lender’s responsibility to
protect the guaranteed | oan debt and all of the collateral securing it
i n bankruptcy proceedings. These responsibilities include, but are not
l[imted to the foll ow ng:

(1) The lender will file a proof of claimwhere necessary and al
t he necessary papers and pl eadi ngs concerning the case.

(2) The lender will attend and, where necessary, participate in
nmeetings of the creditors and all court proceedings.

(3) Wen pernitted by the Bankruptcy Code, the lender will request
nodi fication of any plan of reorganizati on whenever it appears that
addi ti onal recoveries are likely.

(4) The Agency will be kept adequately and regularly infornmed in

witing of all aspects of the proceedings.
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(5) In a Chapter 11 reorganization, if an independent appraisal of
collateral is necessary in the Agency’s opinion, the Agency and the
l ender will share such appraisal fee equally.

(b) Reports of loss during bankruptcy. When the loan is involved in
reor gani zati on proceedi ngs, paynent of loss clainms may be made as
provided in this section. For a liquidation proceeding, only paragraphs
(b)(3) and (5) of this section are applicable.

(1) Estimated | o0ss paynents.

(i) If a borrower has filed for protection under Chapter 11
of the United States Code for a reorgani zation (but not

Chapter 13) and all or a portion of the debt has been

di scharged, the lender will request an estimted | oss paynent
of the guaranteed portion of the accrued interest and principa
di scharged by the court. Only one estimated |oss payment is
al l owed during the reorgani zation. Al subsequent clainms of
the | ender during reorganization will be considered revisions
tothe initial estimated loss. A revised estimted |oss
paynment may be processed by the Agency, at its option, in
accordance with any court-approved changes in the

reorgani zati on plan. Once the reorgani zati on plan has been
conpl eted, the I ender is responsible for submtting the
docunent ati on necessary for the Agency to review and adjust the
estimated loss claimto reflect any actual discharge of
principal and interest and to rei nburse the | ender for any
court-ordered interest-rate reduction under the ternms of the
reor gani zati on pl an.

(ii) The lender will use Form RD 449-30 to request an
estimated | oss paynment and to revise any estimated | oss
payments during the course of the reorganization plan. The
estimated loss claim as well as any revisions to this claim
wi || be accomnpani ed by docunentation to support the claim

(iii) Upon conpletion of a reorganization plan, the |ender
will conplete a Form RD 1980-44 and forward this formto the
Fi nance O fi ce.

(2) Interest |oss paynents.

(i) Interest |osses sustained during the period of the
reorgani zati on plan will be processed in accordance with
par agraph (b) (1) of this section.
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(ii) Interest |losses sustained after the reorganization plan
is conpleted will be processed annually when the | ender
sustains a loss as a result of a permanent interest rate
reducti on whi ch extends beyond the period of the reorganization
pl an.

(iii) If an estimated loss claimis paid during the operation
of the Chapter 11 reorganization plan and the borrower repays
in full the remaining bal ance without an additional |oss
sustained by the I ender, a final report of loss is not

necessary. The Finance Ofice will close out the estinmted
loss or final loss at the tine of notification of payment in
full.

(iv) Areport of loss will be conpleted to conpensate the

| ender for any excess in interest rate specified in the Loan
Not e Guarantee and the rate of interest specified in the plan.

(3) FEinal loss paynents. Final |oss paynents will be processed
when the |l oan is |iquidated.

(4) Paynent application. The |ender nmust apply estimated | oss
payments first to the unsecured principal of the guaranteed portion
of the debt and then to the unsecured interest of the guaranteed
portion of the debt. |In the event a bankruptcy court attenpts to
direct the payments to be applied in a different nanner, the |ender
will imrediately notify the Agency servicing office. The Agency
will inmrediately obtain advice fromthe Ofice of the CGenera
Counsel (0OGC) on what action to take.

(5) Overpaynments. Upon conpletion of the reorgani zation plan, the

l ender will provide the Agency with the docunentati on necessary to
det erm ne whether the estimated | oss paid equals the actual |oss
sustained. |If the actual |oss sustained as a result of the

reorgani zation is less than the estinmated | oss, the [ ender will

rei mburse the Agency for the overpaynent plus interest at the note
rate fromthe date of payment of the estimated loss. |[If the actua
loss is greater than the estimated | oss payment, the lender will
submit a revised estimated loss in order to obtain payment of the
addi ti onal anobunt owed by the Agency to the Iender. State Directors
shoul d carefully determ ne the anpbunt of estimated | oss paynents to
avoid litigation that my becone necessary to recover overpaynents
fromthe | ender.
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(6) Protective advances. |f approved protective advances were made
prior to the borrower having filed bankruptcy, these protective
advances and accrued interest will be considered in the |oss

cal cul ati ons.

(c) Legal expenses during bankruptcy proceedings.

(1) Wen a bankruptcy proceeding results in a |liquidation of the
borrower by a trustee, |egal expenses will be handled as directed by
the court.

(2) Chapter 11 generally pertains to a reorganization of a business
contenpl ati ng an ongoi ng busi ness rather than a term nati on and

di ssol ution of the business where | egal protection is afforded to

t he busi ness as defined under Chapter 11 of the Bankruptcy Code.
Consequently, expenses incurred by the Ilender in a Chapter 11
reorgani zati on can never be |iquidation expenses unless the
proceedi ng becones a Chapter 11 liquidation. |f the proceeding
shoul d becone a liquidating 11, reasonable and customary |iquidation
expenses may be deducted from proceeds of collateral as provided in
the Lender’s Agreenent. Chapter 7 pertains to a |liquidation of the
borrower’s assets. If, and when, |iquidation of the borrower’s
assets under Chapter 7 is conducted by the bankruptcy trustee, then
t he | ender cannot cl ai m expenses.

(d) Agency monitoring. State Directors are responsible for seeing that
the Agency is fully informed by the | ender on all bankruptcy cases and
monitoring the lender's files to ensure tinely action on bankruptcy
cases. The Agency may approve the repurchase of the unpaid guaranteed
portion of the loan fromthe holders to reduce interest accrual during
Chapter 7 proceedings or after a Chapter 11 proceedi ng becones a
liquidation proceeding. State Directors nust approve in advance and in
witing the lender's estimated |iqui dati on expenses on loans in
[iquidation bankruptcy.

8§ 4287.171 - 4287.179 [Reserved]

§ 4287.180 Term nation of quarantee.

A guarantee under this part will term nate autonatically:
(a) upon full payment of the guaranteed |oan;

(b) upon full payment of any | oss obligation; or
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(c) upon witten notice fromthe lender to the Agency that the guarantee
will terminate 30 days after the date of notice, provided that the

| ender holds all of the guaranteed portion and the Loan Note Cuarantee
is returned to the Agency to be canceled. The Agency will notify the

Fi nance Ofice that the Loan Note CGuarantee has been term nated or the

| oan has been paid in full

8§ 4287.181 - 4287.199 [Reserved]

§ 4287.200 OMB control nunber.

The information collection requirements contained in this regul ati on have
been approved by OVMB and have been assigned OMB control number 0575-0168.
Public reporting burden for this collection of information is estimated to
vary from15 mnutes to 8 hours per response, with an average of 4 hours per
response, including time for reviewing the collection of information. Send
comments regarding this burden, estimate or any other aspect of this
collection of information, including suggestions for reducing this burden to
t he Department of Agriculture, Cearance Oficer, ORM Stop 7630, Washi ngton
D.C. 20250. You are not required to respond to this collection of informtion
unless it displays a currently valid OvVB control nunber.

Attachnments: Appendices A and B

0Qo
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MODI FI CATI ON OR ADM NI STRATI VE ACTI ON

BORROVER | NFORMATI ON

Nane and Address of Borrower:

Nunber of Enpl oyees and Annual Payrol |l

Hi story of Account:

LOAN | NFORNMATI ON

Nane and Address of Lender: (If different fromlender hol di ng guarantee, has
the | ender been substituted as outlined in § 4287.135 of this subpart?)

Dat e Loan Note Guarantee was issued:

Original Amount of the Loan

Interest Rate and Ter ns:

Unpai d Bal ance:
Principal: $ Interest: $

Status: ( )Current () Delinquent (  )Liquidation

( )Chapter 7 ( )Chapter 11 ( )OQher (Specify)

Use of Loan Funds:

Mar ket and |iquidation value of collateral
Col | at er al Apprai sal Date Lien Position Mar ket Val ue Li qui dati on Val ue

& & B P
&H & B P
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VWho owns the guaranteed portion? lender _ Agency __ hol der
Has an estimated | oss been pai d? Amount pai d and date:

FI NANCI AL | NFORVATI ON:

Credit quality review ratios and coments:

Current Ratio: I ndustry Aver age:
Comment s:
Equi ty: I ndustry Aver age:
Comment s:
Debt to Worth: I ndustry Aver age:
Comment s:
Wor ki ng Capital: I ndustry Aver age:
Comment s:

Descri be any | oan covenant viol ations:

Is the cash fl ow adequate to satisfy current portion of |ong term debt?

Fi nanci al condition of personal guarantors:

Dates of |atest financial statenents:

Net worth: $ Qutside net worth: $

Conments on collectibility:
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SERVI CI NG REQUEST:

Nat ure of request:

State Office analysis of request:

Lender recommendati on:

Conments on regional attorney's review (Attach copy of opinions):

Envi ronnental review Type: Adequacy:
Comment s:

State Director and Program Chi ef recomendati ons:
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NOTE: For all nodifications or adninistrative actions, the follow ng
i nformation nust be considered:

1. Start with number 1 when the first nodification is approved and enter this
nunber in the upper right hand corner of the Letter of Concurrence and rel ated
“Modi fication or Administrative Action” sheet.

2. Next to the nodified wording on the work copy of the Conditiona
Conmitment for Guarantee and the Term Loan Agreenment or any form which has
been nodified, pencil in a short cross reference to the nodification and
identify the nunber given it.

3. File the copies of the “Mddification or Adm nistrative Action” sheet and
rel ated Letters of Concurrence nunerically in the docket directly on top of
the affected original documents of conditions.

4. The order of recordi ngkeepi ng should include any requests which were
declined by the National Ofice.

(0]0 )
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BUSI NESS AND | NDUSTRY GUARANTEED LOAN
FI NAL LOSS SETTLEMENT CHECKLI ST

I. GCeneral Infornmation:

Dat e State

Nane of Borrower
Case Nunber
Type of Project
Type Organi zation
Servicing Ofice
Original Loan Anpunt
Dat e of Loan
Loan Number
Repaynent Peri od
Interest Rate

Fi xed

* Variabl e

Daily Accrual 360 or 365 days
Percent of Guarantee

Subsequent Loan Anpunt
Dat e of Subsequent Loan
Repaynent Peri od
Interest Rate

Fi xed

* Variabl e

Daily Accrual 360 or 365 days
Percent of Cuarantee

Type of Security:

GO Bond

Revenue Bond

Real Estate

Machi nery and Equi prent
Account s Recei vabl e

I nventory
Furniture and Fi xtures

Per sonal QGuar ant ee

O her

Narme of Lender

Percent of Loan Held by Lender
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Narme of Hol der
Percent of Loan Held by Hol der
Amount of Hol der's interest repurchased by Lender

Percent of Holder's interest repurchased by Lender

Amount of Holder's interest repurchased by Agency

Percent of Holder's interest repurchased by Agency

* List below the dates and interest rate changes for variable rate | oans
fromthe date the loan was | ast current through the settlenment date.

Exact Date of I nt erest Guar ant eed Unguar ant eed
Rat e change Rat e Not e Not e

Il. Collateral for the Loan:

Appr . Val ue at Dat e

of Appr. Val ue Appr .
Loan Appr oval Appr ai sal at Liquidation Dat e

Current Market or Liquidation

Land- Bui I di ngs

Machi nery and
Equi pnent

Account s
Recei vabl e

I nventory

Furniture and
Fi xtures

O her




I1l. Loan Bal ance at Liquidation

Date Liquidation Plan Submitted

RD I nstruction 4287-B
Appendi x B
Page 3

Dat e of Liquidation Plan

Ef fective Date of Liquidation

Princi pal Bal ance at Liquidation

Interest Bal ance at Liquidation

Total Bal ance at Liquidation

Daily Interest Accrual

V. LI QU DATI ON COSTS:

Phase | Assessnent Cost

Phase |l Assessnent Cost

Legal Fees

Sheriff's Cost

Taxes Due and Paid

Auction Cost

Br oker Cost

O her fees (identify bel ow):

Total Liquidation Expenses

Appr ai sal Fees

Dat e Apprai sal Fees Paid

Protecti ve Advances

Dat es Protective Advances Paid

V. USE OF LI QUI DATI ON PROCEEDS

Net Proceeds Applied to Guaranteed Loan

Proceeds Applied to Liquidation Expenses _

O her Applications (identify)
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VI. SOURCE OF LI QUI DATI ON PROCEEDS

Sal e Proceeds Recei ved

Land- Bui | di ng

Machi nery and Equi prent

Furniture and Fi xtures

I nventory

O her (identify)

Col | ecti on on Personal Guarantee

VIl. Summary (circle the proper answer)

NOTE: Al questions answered with "NO' must be explained and fully
docunented to support the reason for the "NO' answer.

1. (YES - NO - NA)

2. (YES - NO- NA)

3. (YES - NO- NA)

4. (YES - NO - NA)

5. (YES - NO - NA)

6. (YES - NO- NA)

7. (YES - NO - NA)

Did the borrower comply with all applicable | ans
and provisions of the Loan Agreemnent?

Were copies of the borrower's financial statenents
submitted to the Agency as required by the Lender's
Agr eenent ?

Did the I ender subnmit and follow a plan of
['iquidation?

Did the Agency approve, in witing, the lender's plan
of liquidation and any subsequent revision?

I s docurmentation for justification and
aut horization of all 1iquidation expenses and
protective advances attached?

Was a deternination made that the | ender did not
charge for "in house" fees in connection with the
['iquidation?

Did the Agency approve protective advances in
writing?
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8. (YES - NO- NA) Wre all liquidation appraisal fees shared equally
bet ween the | ender and the Agency?

9. (YES - NO- NA) Didthe lender obtain the proper security and lien
position at |oan cl osing?

10. (YES - NO- NA) Did the I ender maintain proper liens and security
instruments on security?

11. (YES - NO - NA) Was adequate insurance coverage as required by the
Condi tional Conmitnent naintained at all tines?

12. (YES - NO - NA) Was all collateral disposed of and accounted for?

13. (YES - NO - NA) Has a list of all unaccounted for security been
provi ded and has the val ue been taken into account
for the final l[oss settlenment amount?

14. (YES - NO - NA) Have all proceeds been accounted for fromthe sale
of collateral?

15. (YES - NO - NA) Have all liquidation costs been deducted fromthe
sal e proceeds?

16. (YES - NO - NA) If the lender had other |oans with the borrower,
did the |l ender apply proceeds to the appropriate
| oans?

17. (YES - NO - NA) Have | ender paynent records been reviewed to
determ ne that payments were applied correctly and
i nterest was properly accrued and posted to the
borrower's account ?

18. (YES - NO - NA) Has a determ nation been made whet her to pursue the
personal guarantee, if one was taken, and is a
defici ency judgnent warranted?

19. (YES - NO - NA) Have all personal guarantees been accounted for and
and are the |l ender's actions docunented?

20. (YES - NO - NA) Have required signatures been obtained on Form
RD 449-30, "Loan Note CGuarantee Report of Loss"?

(12-23-96) SPECI AL PN



RD I nstruction 4287-B
Appendi x B
Page 6

21. (YES - NO - NA) Has the settlenment date been agreed to by the
| ender and the Agency and is it entered on Form RD
449- 30?

22. (YES - NO - NA) Has the proper report code been entered on Form
RD 449- 307

23. (YES - NO - NA) Have interest computations been verified?

24. (YES - NO- NA) |Is there additional interest to be paid to the
check date?

25. (YES - NO- NA) |If payment is to be wired to the | ender, has the
| ender's routing information been provided?

26. (YES - NO- NA) Has the Ofice of Inspector General and the Ofice
of the General Counsel approved payment where
appl i cabl e?

27. (YES - NO - NA) Was the loan properly closed in accordance with the
Condi tional Conmitnent?

28. (YES - NO - NA) Were |loan funds used for authorized purposes?
29. (YES - NO- NA) If loan funds were not used for authorized

pur poses, has the unauthorized use of funds been
taken into consideration?

30. (YES - NO- NA) |If a future recovery possibility exists, has the
Agency set up a nonitoring systemto followp with
the | ender?

31. (YES - NO - NA) Have overpaynents of estinmated | oss requests
been taken into consideration?

32. (YES - NO- NA) If the Agency has a receivable, has the |ender
remtted to the Agency its pro rata share of funds?

33. (YES - NO- NA) Has pro rata application of funds been made to the
guar ant eed or unguar anteed | oan?

DATE AGENCY APPROVAL OFFI CI AL

0Qo
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